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McKer’s Case.—Elsewhere we print two different opin- 
ions rendered in this cause celebre—on a judgment upon the 
admissibility of certain testimony, and the other, the very 
clear and impartial charge which was delivered to the jury. 
We may state, as an indication of the weight which the 
profession should attach to this charge, that the court took 


ample time to prepare it, that it had the full sanction of 


the learned District Judge, both as to its substance and 
form, its expression and spirit. 





REORGANIZATION OF THE FEDERAL JUDICIARY.—Since writ- 
‘ng the article in our last issue criticising Mr. McCrary’s 
bill reorganizing the federal judiciary, we have been fav- 
ored with a copy of Mr. Knott’s bill which isa modification 
of Mr. McCrary’sin essential particulars. This modification 
is understood to have been agreed upon after consultation 
between the judiciary committee of the house of the judges 
of the supreme court. The bill as reported by Mr. Knott 
relieves the scheme as proposed originally of features which 
would not have been acceptable to the profession. An in- 
termediate court of appeals is absolutely required, and some 
method of relief to the supreme court can be no longer de- 
layed. On the whole, if it is at present impracticable to 
add to the judicial force, we are satisfied that it is desirable 
to have the substance of the Knott bill enacted into a law, 
leaving the needed working force under it to be supplied 
hereafter from time to time as the necessity shall prove 
too urgent to be resisted. It is, perhaps, unwise to boad 
the bill at this time with provisions looking to an increase 
of judges or judicial expenses, as they may have the effect 
to defeat it entirely. 


. The Texas Constitution. 


On the 15th of this month, the people of Texas vote to 
ratify or reject the constitution framed for them last fall 
by a convention of their delegates. The document is 
lenghty and elaborate, and does not always confine itself 
to a strict declaration of jundamental principles, but shows 
an occasional tendency to legislate, as may be noticed in 
the articles upon education, railroads and the public lands. 
This, though hard to avoid, constitutes the prime reason 
why state constitutions are a constant worriment to legis- 
tors in ordinary, and furnishes the principal provocation 
for frequent revisions. 

The preamble passes safely and without equivocation 
over one of the chief stumbling-blocks to modern sociolo- 
gists by declaring that “humbly invoking the blessing of 
Almighty God” the people of Texas ordain this constitu- 
tion. A single expression of reliance upon divine power, 
was, after a fiery debate, left out from the draft prepared 
two years ago by the constitutional commission of Michi- 
gan. But both instruments secure the liberty of every 
man “to worship God according to the dictates of his own 

_ conscience,” and that of Texas prohibits all religious tests 
as a qualification for office, except the acknowledgment of 
the existence of a Supreme Being. These provisions are 
naturally in the Bill of Rights, which is farther noticeable 
in responding to the national constitution, with an explicit 
pledge of the faith of the people to the preservation of a 
republican form of government. It also makes no excep- 
tion to the rule that the writ of habeas corpus shall never 
be suspended. 

Protracted legislation is discouraged by cutting down 
the per diem ef legislators from five to two dollars after the 
first sixty days of a session, and a man’s ambition is made, 
as it were, to go upon his bond for the safe keeping of pub- 
lic money, by a provision tbat no person who may have 








been a tax-collector, or have been otherwise entrusted with 
public money shall be eligible to the legislature or to any 
oftice of profit or trust under the state government, until 
he shall have obtained a discharge for the amount of such 
collections, or for all public moneys with which he may 
have been entrusted. Any member of the legislature who 
is personally interested in the passage of any measure is 
required to disclose that fact to his colleagues, and abstain 
from voting on it. The governor, and indeed, most of the 
principal state officers, must reside at the capital during 
their term of office. The former is to be paid $4,000 a year, 
and is disabled from practicing any profession. The three 
judges of the supreme court are not to be paid more than 
$3,550 each, which looks like rather meagre remuneration 
for the services of able jurists, and also suggests the en- 
quiry why they did not at least make it even hundreds. If 
the constitution is adopted, legislators and state officers are 
to be henceforth required to take a very solomn oath that 
they have never since its adoption fought a duel, and have 
never engaged in, or in anywise connived at bribery to in- 
fluence their election or appointment to office. With this, 
and similar precautions to secure the purity ef elections, 
it is still curiously declared, that “no law shall ever be en- 
acted requiring a registration of the voters of the state.” 
The question of woman’s suffrage is adroitly eluded in 
stating the qualifications of voters. In the first place mi- 
nors, idiots, lunatics, paupers, felons and soldiers, sailors 
and marines in the national service are excluded ; the next 
section simply makes “every male person ” not so disqual- 
ified, an elector on the usual conditions. 

The article on education makes generous provision in 
lands and revenue for the benefit of the public tree schools, 
but flies in the face of “civil rights,” by requiring separate 
schools to be provided for the white and colored children, 
though it adds that impartial provision shall be made for 
both. The legislature is also required, when it shall be 
considered practicable, to establish and provide for the 
maintenance of a college or branch university, for the in- 
struction ot the colored youths of the state, to be located 
by a vote of the people. 

There is one prohibition calculated to settle for Texas 
the greatly vexed question as to. whether municipal aid can 
be required for the construction of railroads. The great 
mass of decisions, with one remarkable exception, hold 
railroad-aid bonds valid and binding upon the municipali- 
ties which issue them. But Mr. Justice Cooley decided 
several years ago that such an exercise of the power of 
taxation as would be necessary to fulfill the undertakings 
of these bonds was unauthorized. The Texan Constitution 
says that the legislature shall have no power to authorize 
any county, city, town or other political corporation or 
subdivision of the state, to lend its credit or to grant pub- 
lic money or thing of value in aid of, or to, any individual, 
association or corporation whatsoever. But on the other 
hand, it appears in the article on railroads that if a county 
seat shall grant the right of way and enough ground for 
depot purposes, any railroad coming within three miles of 
it must come through it, and establish a depot there, unless 
the nature of the ground prevents. This article also con- 
tains a requirement of doubtful wisdom, that the legislature 
shall from time to time pass laws establishing reasonable 
maximum rates of charges for the transportation of  pas- 
sengers and freight. Legislation of that kind in Illinois 
and Wisconsin has occasioned incalculable trouble in those 
states of late years. 

Among the miscellaneous provisions is one that seems to 
frown upon the state banking system, as it prohibits the 
creation, renewal or extension of any corporation with 
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banking or discounting privileges. This may, however, be 
aimed at railroading or manufacturing corporations, char- 
tered, as was once customary, with banking powers. Cur- 
rent wages for — service are forever exempted from 
garnishment. There is a hint of internal dissension among 
the doctors of Texas, in a provision permitting the legisla- 
ture to pass laws prescribing the qualifications of practi- 
tioners of medicine, and punishing malpractice, but assert- 
ing that no preference shall ever be given by law to any 
schools of medicine. It is required that laws be passed 
prohibiting all lottery and gift enterprises within the 
state, and even the sale of tickets to all swindles of that 
kind that may be in operation elsewhere. The exemption 
of church property from taxation is still continued to the 
extent of allowing the legislature to exempt actual places 
of religious worship. The common-law rules of trial by 
jury are modified to the extent of allowing nine members 
of the jury to render the verdict in civil cases and in trials 
of crimes below the grade of felony. And if not more 
than three jurors die or are disabled from service during a 
trial, the rest may render the verdict. This matter, how- 
ever, is left to the discretion of legislatures. 

This rapid summary of some of the striking features of 
the proposed constitution discloses some sensible efforts at 
the reformation of certain defects in the economy of gov- 
ernment, together with some suggestions whose wisdom 
may have to be demonstrated by trial, before they will 
command the unqualified approval of political ore 

A.C. 





Bankruptcy— United States and State Jurisdiction. 


In pursuance of the general idea with which I prepared 
my former article, I proceed to speak of another interest- 
ing and important point in bankruptcy, upon which there 
has been some diversity of decisions, namely, the concurrent 
or conflicting jurisdiction of the United States and state 
courts, with reference to the bankrupt and his estate. The 
authority conferred by the constitution upon Congress to 
enact a bankrupt law undoubtedly involves a very broad 
control over the remedies or forms of proceeding by which 
its provisions and purposes are to be carried out. It is ev- 
idently one of the cases where the national government 
has exclusive jurisdiction, so far as it was fit to exercise 
such jurisdiction. In the very late case of New Lamp, etc. 
v. Ansonia,etc., Sup. Ct.of U.S., Oct. Term, 1875, (13 Alb. 
Law Journ. No. 5, p. 76), Judge Clifford remarks, “authority 
to establish uniform laws upon the subject of bankruptcy 
is conferred upon Congress, and Congress having made 
such provision in pursuance of the constitution, the juris- 
diction conferred becomes exclusive throughout the United 
States.” With regard to the policy of a limited or an un- 
restricted exercise of this power by Congress, there will 
be different opinions. On the one hand, it is incident to 
the very nature of bankruptcy as a winding-up process, 
and manifestly for the public good, “ ut sit finis litium,” that 
the peceeetingy should be prompt, summary and final ; 
while on the other hand so many collateral is- 
sues are liable to grow out of a case in bankruptcy, wide 
in space and permanent in time, and third persons, not par- 
ties to the bankruptcy proceedings, so often turn out to 
have an interest in the estate, that an entire denial of juris- 
diction to the state courts, is likely to be regarded as a 
serious encroachment upon the reserved state rights guar- 
anteed by the constitution. 

It is, perhaps, worthy of notice, that, while there are 
analogous cases of special, limited, and exclusive jurisdic- 
tion, in some of them, at least, the supreme tribunal of last 
resort has the final disposal of such cases, as of those at 
common law. A notable example is the court of probate, 
where in the first instance all questions relating to the es- 
tates of. deceased persons are heard and decided, but 
usually, perhaps universally, with aright of appeal to the 





supreme court of the state. Military, ecclesiastical, and ad- 
miralty causes are too purely occasional and exceptional in 
their nature to require particular comment. 

In the case of Mosby v. DeMattos, (1 Burr. 477), Lord 
Mansfield remarked, “All the acts concerning bankrupts are 
to be taken togetheras making one system of law.” Possibly 
his lordship may have intended “all the acts in force,” but 
the dictum admits of a wider application. As I have else- 
where had occasion to say, “Bankruptcy and insolvency, 
though depending wholly on the statutory law . . . are, 
notwithstanding, important topics of permanent jurispru- 
dence. . While,in the legislation of England and 
America, a series of acts is found upon these subjects, with 
great diversity of detailed provisions, . . . yet 
through the whole, there runs an unbroken thread of pol- 
icy and purpose, which renders the system, however often 
changed by positive enactment, virtually one, and perpet- 
uates the authority of judicial decisions, even when nomi- 
pore 8 angie og. upon particular statutes which have long 
ceased to exist.” Taking this view of the general subject, 
it is pertinent to notice the conflict of jurisdiction under 
bankrupt laws, which are now no longer in force. 

The last number of the American Law Review, in a notice 
of the late Judge Joel Parker, contains a full account of 
one of the most memorable conflicts of jurisdiction which 
ever occurred in this country, reminding one of the noted 
encounter between Lord Ellesmere and Lord Coke, in be- 
half of their respective courts of equity and law. It was 
that between Judge Story, representing the United States 
courts, on the one hand, and Judge Parker, then Chief 
Justice of New Hampshire, on the other. I was the more 
interested in this narrative, from having gone over the 
same ground in my treatise upon Bankruptcy, pp. 123-9. 
The whole controversy turned upon the meaning of two 
single words, attachment and lien. But “ how great a fire 
a little matter kindleth.” On the one side was that emi- 
nent jurist, of whom it was once remarked, by one shar- 
ing his own distinction, that he “ drove his equity team 
with a long whip and a flowing rein ;” on the other—ten- 
acem propositi virum—a man whose political tenets were 
all strongly in favor of state rights, fully sustained by the 
legislature of his own state, and probably by the general 
opinion of the profession and the public. The case, at one 
time, threatened an encounter at least between marshal and 
sheriff, and such forcible aid with sword and cockade, as 
they might respectively command, if not the more formid- 
able collision depicted by Mr. Webster in his great speech 
upon nullification. But, after a succession of judicial dis- 
charges, by which nobody was killed or wounded, the 
whole controversy was settled, high and dry, by the Su- 
— Court of the United States, in favor of the New 

ampshire Judge. 

As a final indication of state rights, it may be well to 
give at some length the opinion of the court with the pre- 
cise facts upon which it is founded. These were as fol- 
lows : 

“ An attachment of property baving been made in the 
state court of New Hampshire, the defendant afterwards 
went into bankruptcy. His assignee, being admitted to de- 
fend, set up the discharge. The plaintiffs, by way of rep- 
lication, relied on the attachment as a lien, and claimed 
judgment for the purpose of levying on the attached prop- 
erty. Rejoinder,a decree of the United States District 
Court, annulling the attachment, and ordering the sheriff to 
deliver the goods to the assignee, on account for their value. 
Demurrer to the rejoinder. Held, the replication was 
good, the attachment constituting a valid lien, expressly 
saved by the bankrupt law; and that the rejoinder was 
bad. Upon the last point the court say, the rejoinder. 
“does not pretend to show how the proceedings in the 
court of common of pleas had been removed to the district 
court, or how its ilaguans on the cause pending before it 
could be thus anticipated; nor that the district court had 
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found any means of enforcing its decree by compelling the 
sheriff to deliver the property attached to the assignee, and 
thus, in effect, destroy the lien ; but it seems to rely on the 
decree as a judgment on the question, which should ope- 
rate by way of estoppel. This necessarily involves the en- 
quiry, whether the district court was vested with any power 
or authority to oust the court of common pleas of its juris- 
diction over the cause, and supersede its judgment by this 
summary proceeding. The district court has exclusive 
jurisdiction ‘ of all suits and proceedings in bankruptcy.’ 
But the suit pending before the court of common pleas was 
not a suit of proceeding in bankruptcy ; and, although the 
plea of bankruptcy was interposed by the defendants, the 
court was as competent to entertain and judge of that plea as 
of any other. It had full and complete jurisdiction, and its 
jurisdiction had attached more than a month before any 
act of bankruptcy. It was an independent tribunal, not 
deriving its authority from the same sovereign. The dis- 
trict court had no supervisory power over it. Where a 
court has jurisdiction, it has a right to decide every ques- 
ion which occurs in the cause, and its judgment, till re- 
versed, is regarded as binding in every other court; and 
where the jurisdiction of a court, and the right of a plaintiff 
to prosecute his suit in it have once attached, that right 
can not be arrested or taken away by proceedings in an- 
other court. These rules have their foundation, not mere- 
ly in comity, but on necessity ; for, if one may enjoin, the 
other may retort by injunction, and thus the parties be 
without remedy, being liable to a process for contempt in 
one, if they dare to proceed in the other. The act of Con- 
gress of the 2d of March, 1793, ch. 66, s. 5, declares that a 
writ of injunction shall not be granted to stay proceedings 
in any court of astate. And in the same case it is held, 
that the two sections of the law, the one making a dis- 
charge a bar to all provable claims, the other saving all 
liens, are to be construed together. Hence, where an at- 
tachment has been made, a special judgment is to be ren- 
dered in the suit, discharging the defendant from personal 
Jiability, and saving to the plaintiff his remedy, and award- 
ing satisfaction out of the property attached, and not oth- 
erwise. The case is said to besimilar to that of an admin- 
istrator, pleading plene admin., and a judgment of assets 
quando acciderint, or the plea of a discharge of the person 
under an insolvent law, and judgment of the defen- 
dant’s future effects. Peck v. Jenness, 7 How. 612, 624-5. 
’Tis an ill wind that blows no good. The existing bank- 
rupt law, profiting by this experience, and impliedly recog- 
nizing the pretty apparent truth that an attachment is a lien, 
provides in terms that such attachment shall be dissolved by 
proceedings in bankruptcy, occurring within four months 
from the attachment. The bankruptcy reports, however, 
overflow with cases in construction of this clause in astatute 
not yet nine years of age; foreboding a fearful complication if 
its life should be prolonged to the extent which the present 
aspect of the country strongly indicates. One of the most im- 
portant questions of jurisdiction in connection with bank- 
ruptcy pertains to the discharge. With reference to this vital 
point in the system, it is well remarked by Mr. Cullen: “the 
alteration which took place by the introduction of the certifi- 
cate, seems to be by far the greatest and most important in 
its consequences, of all the changes that the bankrupt law 
has undergone, since its first institution ; not merely tor the 
variety of questions, and the multitude of determinations, 
to which it has given rise, but principally on account of 
the remarkable change of the temper and character which 
has been imposed by it, upon the whole system, in modern 
times. . . . It has, by the introduction of the certifi- 
cate, and the different regulations dependent upon, or con- 
nected with it, been converted into an equitable and liberal 
system, founded upon systems of humanity as well as jus- 
tice, calculated not only for the security and satisfaction of 
creditors, but for the protection, discharge and relief of 
the unfortunate and honest debtor.” 





While the granting of a certificate is of course vested ox- 
clusively in the bare, empty court itself, every bankrupt 
law makes provision for avoiding a discharge on the 
ground of certain specified acts or omissions which show a 
non-compliance with its conditions. Prominent among 
these is fraud. And under all acts prior to that of 1867, it 
has been open to a creditor, even though he may have 
proved his claim, to bring a suit in a common law court, 
and in answer to a plea of discharge, to set up such fraud 
by may of replication, and, if established by proof, to re- 
cover the whole on the unpaid balance of his claim. Ev- 
ery one familiar with the proceedings of courts will recall 
numerous cases, in which, many years after bankruptcy 
proceedings had been closed, some dissatisfied creditor, or, 
more likely, some prowling assignee of his claim, has sudden- 
ly pounced upon the bankrupt, and when the shield of the 
certificate was held up to ward of the blow, has detected in 
it some real or supposed hole through which his fatal arrow 
might pass. In view of this history, the present law con- 
tains no wiser or more humane provision than that of sec. 
34, whereby “such discharge, with the exceptions aforesaid, 
shall release the bankrupt from all provable claims, and 
the certificate shall be conclusive evidence of the 
fact and the regularity of the discharge. Provided that 
any creditor, whose debt was provable, may contest the 
charge, as fraudulently obtained, within two years, on an 
application to the district court to set it aside. Upon 
proof of the allegation and proof that the creditor had no 
knowledge of the fraud before the discharge, the dis- 
charge shall be set aside and annulled; otherwise judg- 
ment shall be rendered for the bankrupt.” The a 
question has come up whether this section precludes the 
right of defeating a discharge, on the ground of fraud in 
any other mode than that which it prescribes. In the case 
of Beardsley v. Hall, 36 Conn. 276, it was held thatthe ob- 
jection may still be raised in a suit brought in a state 
court. In support of this construction, Mr. Justice Park 
says: 

“ The parties interested in the discharge were before the 
court, and the question was not whether it was defective 
in some particular, but whether it was not wholly void. 
ys The act declares such discharge void if the 
bankrupt had made a conveyance . . with a view 
to bankruptcy. If he did, he never had a discharge in 
contemplation of the law. If this discharge was 
void, the defendant knew it. He was guilty of a fraud on 
the United States court in obtaining it, and committed 
another on the court below in offering it in evidence. It 
does not follow, because the act provides a mode whereby 
the discharge may be set aside, that its invalidity cannot 
be shown in any other way. The mode prescribed annuls 
the discharge so that it cannot be pleaded afterwards, and 
that, perhaps, is the only mode by which it can be done; 
but in the case at bar the discharge is not affected beyond 
the present suit.” But the opposite view was taken in 
Maine, where a similar attempt was made to impeach the 
discharge. The court remark : 

“The question presented in this case did not arise under 
the bankrupt act of 1841, as that act made the a 
discharge conclusive in all ‘ courts of justice’ (sec. 4), unless 
it should be impeached for one of the causes stated in the 
act itself, and no tribunal was designated for testing its 
validity. This provision . . however, was held to 
restrict the action of courts, in impeaching the . . . 
discharge to the causes and the manner therein 
specified. Chadwick v. Starett, 27 Maine, 138; Coates v. 
Bush, 1 Cush. 564; Humphrey v. Swett, 31 Maine, 192. 
By parity of reasoning, the mode . prescribed 
in the act of 1867 excludes all other modes. . . . The 
proceedings . . . are statutory. . . . The 
yowers . . . andthe remedies . . . are given 
le statute. The impeaching tribunal is specified, and 


this designation . . .. forms a partof the remedy, 
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and excludes all others. The constitution of the 
United States confers upon Congress the power to estab- 
lish a uniform system of bankruptcy. This grant of power 
carries with it jurisdiction over the person and property of 
the bankrupt, and authority to provide courts and all other 
instrumentalities necessary and proper to carry into effect 
the general purpose. . . . The authority of Congress 
, being paramount where it has provided 
a mode of dealing with a bankrupt’s estate, that mode 
only can be pursued. The authority conferred 
‘ upon United States courts, to set aside 

a discharge is incompatible with the exercise of 
the same power by a state court. If a discharge 
may be impeached by a state court, this may be done 
though such discharge had been declared valid in the mode 
provided in the bankrupt act. The distinction 
. . . between actions brought before the debtor peti- 
tions and those brought afterward, is unsound. 
The authority of Congress over the subject-matter is the 
same.” Per Dickerson, J., in Coney v. Ripley, 57 Maine, 73. 

And the same doctrine has been affirmed in Massachusetts 
in the late case of Way v. Howe, 108 Mass. 502, which was 
a case of alleged fraudulent conveyance. Chief Justice 
Gray arrives at this conclusion after a careful recital of 
the several sections which bear upon the point, and in 
view of the obvious policy and purpose of the 34th sec- 
tions. He remarks, in substance : 

Congress, under the power to establish a uniform sys- 
tem of bankruptcy, may prescribe the conditions upon 
which a certificate of discharge shall be granted, and the 
extent and degree of its effect. 

By the first section, the district courts are constituted 
courts of bankruptcy, with original jurisdiction in all mat- 
ters and proceedings in bankruptcy. By section 21, a 
creditor holding a provable claim is forbidden to prosecute 
to final judgment any suit until the question of discharge 
is settled; provided the question of discharge is not un- 
reasonably delayed, and that the suit by leave or the court 
of bankruptcy may proceed to judgment for the purpose 
of determining the amount due. By section 29, within a 
certain time, and not more than one year from the adjudi- 
cation of bankruptcy, the bankrupt may apply for a dis- 
charge, and a notice to show cause against it shall be 
issued, and no discharge shall be granted, or, if granted, 
shall be valid, if he has made any fraudulent conveyance or 
done either of certain other acts. By section 31, any creditor 
opposing a discharge may file a specification of the grounds, 
and the court may order a trial thereupon. By section 
32, the court shall grant a discharge, except as hereinafter 
—— if the bankrupt has entitled himself to receive it. 

y section 33, a discharge is forbidden in case of fraud, em- 
bezzlement, or defalcation as a public officer or in a fiduciary 
capacity ; then follows the 34th section which has been al- 
ready quoted. In construction of these several sections taken 
together, the court hold that decisions under prior bank- 
rupt acts are inapplicable, because the right to impeach 
a discharge was expressly reserved. U.S. Sts. 1800, ch. 
19 8.34; is4i, ch. 9, § 4. So with decisions under the insol- 
vent laws of Massachusetts, which contain no provision 
for annulling a discharge. And this able and very import- 
ant judgment, closes as follows: “The intention of Con- 

ess .. . appears to us to have been, that the question of the 

ischarge . . . from all debts and claims . . . (except of 
those classes which are declared not to be affected by any 
certificate, . . . should be finally . . . settled by the court 
of bankruptcy within a moderate time, leaving the bank- 
rupt, if he prevails . . . free from futuresuit . . . and 
that every creditor should be obliged to try the question of 
the validity of the discharge, if at all, while the facts . . . 
are comparatively recent, and in such manner as to enure 
to the benefit of all the creditors, if the discharge is an- 
nulled.” Ib. pp. 502-7. 
The case may be regarded as a leading one, and will go 


far towards settling the law upona very interesting point 
of conflicting, or rather concurrent, jurisdiction. It has 
been since affirmed, and perhaps extended in the case of 
Black v. Blaso, in the same court, where it is held that 
“the remedy by application to the District Court of the 
United States, given by the thirty-fourth section of the 
bankrupt act, is exclusive of any other mode of impeaching 
the validity of a discharge.” 9 Am. Law Rev., No. 3, Apr. 
1875, p. 589. F. H. 





Limitations on the Taxing Power Prescribed by the 
Constitution of the United States.* 
Section 62. Imports and Exports not to be Taxed. 
63. Duties of Tonnage. . 
64. Regulation of Commerce. 

§ 62. Imports and exports not to be tared.—The constitution 
of the United States provides that “ No state shall, without 
the consent of the Congress, lay any imposts or duties on 
imports or exports, except what may be absolutely neces- 
sary for executing its inspection laws.”! 

What is an import or a duty on imposts ? 
tom or a tax levied on articles brought into a country, 
and is most usually secured before the importer is allowed 
to exercise his rights of ownership over them.”* But this 
duty or tax is not merely a tax on the act of importation ; 
it is a tax on the thing imported, and extends to the article 
after it has entered the country. The leading case on this 
subject arose out of a statute of Maryland requiring all 
importers of foreign articles or commodities, of dry goods, 
wares, or merchandise, by bale or package, or of rum, 
brandy, whisky and other distilled spirits, and other per- 
sons selling the same by wholesale, to take out a license, 
for which they were to pay fifty dollars, and in case ot 
neglect, subjecting them to certain penalties. Brown was 
indicted for a violation of this act. The state court held 
the act a valid exercise of the taxing power of the state. 
The decision was reversed in the Supreme Court of the 
United States, that court holding the tax to be an impost, 
and in violation of the provision of the constitutional 
provision under discussion.’ Marshall, Ch. J., saying: 
“This indictment is against the importer, for selling a 
package of dry goods im the form in which it was im- 
ported, without a license. This state of things is changed 
if he sells them or otherwise mixes them with the general 
property of the state, by breaking up his packages and 
traveling with them as an itinerant pedler. In the first 
case, the tax intercepts the impost, as an import on its way 
to become incorporated with the general mass of property, 
and denies it the privilege of becoming so incorporated 
until it shall have contributed to the revenue of the state. 
It denies to the importer the right of using the privilege 
which he has purchased from the United States, until he 
shall have also purchased it from the state. In the last case, 
the tax finds the article already incorporated with the mass 
of property by the act of the importer. He has used the 
privilege he had purchased, and has himself mixed them up 
with the common mass, and the law may treat them as it 
finds them.”* The imported article continues to be a part of 
the foreign commerce of the country while it remains in 
the hands of the importer for sale in the original package. 
The authority to import carries with it the authority to 
sell the imported article in the condition in which it is 
imported. This privilege, obtained by paying the import 
duty to the government of the United States, can not be 
abridged by the states, either by a direct tax on the 





| * This article will form a chapter of a treatise on the Law of Taxation, 
| in preparation by Hon. W. H. Burroughs of Norfolk, Va., to be pub- 
| lished by Baker, Voorhis & Co., of New York.—Ed. C. L. J. 





| 1 Constitution United States, Art. L, 2 10, Par. 2. 

2 Marshall, J., Browne v. Maryland, 12 Wheat. 419. 
3 Browne v. Maryland, 12 Wheat. 419. 
4 Browne v. Maryland, 12 Wheat. 445. 
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article imported, or by requiring a license from the im- 
porter before exercising his right to sell. When the 
original package is broken by the importer, either for use 
or for retail, or passes into the hands of a purchaser, it 
ceases to be an import, becomes mixed with the general 
mass of property in the state, and subject to taxation by 
the state. A tax upon the sales of brokers, of certain 
foreign wines and ardent spirits, and all other goods, the 
production of any foreign country, offered for sale by 
sample, is an impost duty; this is not a tax upon the avo- 
cation, but upon merchandise which still retains the char- 
acter of an import.’ The importer is shielded from state 
taxation, but the exemption does not extend toa purchaser 
from the importer, even in the original package; by sale 
and delivery the merchandise loses its characteristic as an 
import. Salt was imported at Mobile; the original con- 
signees made the entries, presented the invoices and bills 
of lading, made the necessary deposit of coin for the esti- 
mated amount of the duties,and procured the permits to un- 
load from the custom house. Goods imported at Mobile are 
unladen about 25 miles below the city in the bay, in lighters, 
and thus brought to the city. 
purchasing salt, before arrival, to be at the risk of shippers 
until delivered in his lighters; he sold again in original 
packages. The city of Mobile imposed a tax on all sales 
of merchandise in that city. Waring refused to pay on his 
sales of salt. He was held liable to the tax. He was not 
the importer; the consignees or shippers were the im- 
porters of the salt.’ Clifford, J., said: “Sales by the 
importer are held to be exempt from state taxation because 
the importer purchases, by the payment of the duty, a 
right to dispose of the merchandise, as well as to bring it 
into the country, and because the tax, if it were held to be 
valid, would intercept the import, as an import, in the way 
to become incorporated with the general mass of property, 
and would deny it the privilege of becoming so incor- 


porated until it should have contributed to the revenue of 


the state. But the sales of the goods imported in this case 
were made by the shippers or consignees, and the com- 


plainant was the purchaser, and not the first vendor of 


.the imported merchandise.’ 

The term impost only applies to a tax on articles im- 
ported from foreign countries ; it does not apply to articles 
brought from one state to another The city of Mobile 
imposed a tax on “sales at auction.” Woodruff received, 
as consignee and agent for others, large amounts of goods 
and merchandise, the product of other states than Ala- 
bama, and sold the same in Mobile to purchasers in the 
original packages. He claimed the tax on these sales was 
a tax on the goods and an impost. It was helda valid tax. 


Miller, J., said: “ Whether we look, then, to the terms of 


the clause of the constitution in question, or to its relation 


to the other parts of that instrument, or to the history of 


its formation and adoption, or to the comments of the 
eminent men who took part in these transactions, we are 
forced to the conclusion that no intention existed to pro- 
hibit, by this clause, the right of one state to tax articles 
brought into it from another.”” 

This clause of the constitution does not limit the author- 
ity of the state under the police power, to prohibit the 

5 Taney J., in the License Cases, 5 Howard, 575; Low v. Austin, 13 
Wall. 29; 15 Wall. 295. 

6 People v. Maning, 42 N. Y. 374. [Se a state law which impose as 
license on venders of goods, the product or manufacture of another 
state, without int sere a license from like persons who sell goods, the 
product or manufacture of the particular state, is void. See Welton v. 
State, to be printed in our next number.—Ed. C. L. J 

7 Waring v. The Mayor, 8 Wallace, 110. 

8 Ibid. 122; Pervear v. Commonwealth, 5 Wallace, 478-9. 

9 Woodruff v. Parham, 8 Wall. 122; Hinson v. Lott, 8 Wallace, 
148; State v. Pinckney, 10 Rich. (Law) 474; Harrison v. Vicksburg, 3 
Smedes & Marshall, 581. 

8 Wallace, 136. [But see Welton v. State, printed in the next 
issue of the JouRNAL.—ED.] 
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retail and internal traffic in ardent spirits. The state is 
bound to receive and permit the sale by the importer of 
any article of merchandise, which Congress authorizes to 
be imported, but it is not bound to abstain from the pass- 
age of laws which it deems proper to guard the health or 
morals of its citizens, although the effect of the laws may 
be to discourage importation, and diminish the profits of 
the importer and revenue of the general government." 
And where the government of the United States, imposes 
a license tax on the sale of liquors, or other business, it 
does not interfere with the right of the state to impose a 
similar license tax on the same business.” Where the 
state absolutely prohibits the sale of intoxicating liquors, 
it does not deprive its citizens of the privileges and immu- 
nities secured to them by the fourteenth amendment of the 
constitution of the United States.” 

The exception contained in the provision, that the state 
may impose such a tax on imports as may be necessary for 
executing its inspection laws, will be considered under the 
provision giving Congress authority to regulate com- 
merce. 

§ 63. Tonnage Duty.—The constitution of the United 
States provides that “no state shall, without the consent of 
Congress, lay any duty of tonnage.” This prohibition, 
like the preceding one, and like the provision giving to 
Congress the power to regulate commerce, was designed to 
enable the government to give uniformity to the commerce 
of the states with foreign countries, and with each other. 
But it would have been useless to prohibit the taxing of 
imported goods, if the states retained the power of taxing 
the vessels, as such, which carried the goods. While this 
provision was necessary to carry out this scheme, it was not 
necessary to prohibit the states from taxing vessels as prop- 
erty in the same manner as other property of the state is 
taxed, and the provision has been so construed as not to 
interfere with such taxation.” 

Congress has prescribed the rules of measurement and 
computation, in ascertaining the tonnage of American ships 
and vessels. The word tonnage in the light of these reg- 
ulations means the contents of the vessel expressed in tons 
of one hundred cubical feet each. A taxlaid upon vessels 
graduated by this tonnage, is a duty of tonnage. It has 
been claimed that where the owners of the vessel reside in 
the state, and the tonnage is referred to, as a mode to de- 
termine and ascertain the tax to be assessed, and to furnish 
a rule to govern the assessors in the performance of their 
duties, the provision was not violated, but unsuccessfully in 
the courts of the United States. The state of Alabama 
laid a tax “ on all steamboats, vessels, and other water-crafts 
plying in the navigable waters of the state, at the rate of 
one dollar per ton of the registered tonnage thereof ;” the 
tax to be assessed at the port where the vessels are regis- 
tered, if practicable, to be demanded of the person in charge 
of the vessel, and if not paid, the vessel to be seized and 
sold. Cox, a citizen of Alabama, the owner of a steam- 
boat enrolled and licensed for the coasting trade, engaged 
in the navigation of the Alabama, Bigbee, and Mobile riv- 
ers, carrying freight and passengers between Mobile and 
points on these rivers, altogether within the limits of the 
state, paid the tax under protest and brought suit to recov- 
er it, on the ground that it was a tonnage tax, or duty o 
tennage. The Supreme Court of Alabama thought this 
was a tax on the boats as property, and that their registered 
tonnage was referred to merely as a means of determining 


1 License Cases, 5 Howard, 404, 577; Smith v. Marston, 5 Texas, 
426, criticising this decision, was made while Texas was a republic. 
12 License Tax Cases, 5 Wall. 462; Oervear v. Commonwealth, Ibid. 
75. 
18 Bartemeyer v. Iowa, 18 Wall. 129. 
1 Constitution of U. S., Art. L, 2 10, Par. 3. 


4 Perry v. Torrance, 8 Ohio, 521 ; Hays v. The Pacific Mail Steamship 
Co., 17 How. 598 ; State Tonnage Tax Cases, 12 Wall. 213. 
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the amount of the tax to be imposed,” distinguishing it 
from a case in South Carolina, where the vessels were en- 
gaged in the coasting trade," and from a case in Alabama, 
were the boats were used in transporting cargoes to and 
from vessels on Mobile Bay engaged in foreign commerce." 
In the Supreme Court of the United States, this decision 
was reversed, the court holding the tax to be a duty of 
tonnage, and that the fact that the steamboat was not only 
owned by a citizen of the state, but exclusively engaged 
in trade iinnens places within the state, did not change the 
character of the tax.” It was said that the tax was laid on 
steamboats, wholly irrespective of their value as property, 
and exclusively on the basis of their cubical contents, and 
was therefore within the express terms of the prohibi- 
tion.” 

The oyster law of Virginia, contained this provision: 
“ Every captain or officer of a vessel which shall be em- 
ployed in carrying oysters taken in the waters of Virginia, 
shall obtain from an inspector a license, for which he shall 
pay to said inspector a tax of three dollars per ton, for ev- 
ery ton said vessel may measure, according to customhouse 
enrollment or license.” This was held to bea duty of ton- 
nage,a tax upon the vessel, the vehicle of commerce.” 
And where the tax is not measured by the tonnage of the 
vessel, but is a fixed sum upon the ship, as where the war- 
dens of a port are authorized to demand and receive five 
dollars for every vessel arriving in port, whether called on 
to perform any service or not, it is within the prohibition. 
It is the tax or duty upon the ships as vehicles of com- 
merce, which is prohibited.” This tax on tonnage, or on 
the vessel, is as much a tax as a tax on importsor exports, 
as a tax on the goods themselves, which are carried in the 
vessels, and the reasons which induced the framers of the 
constitution to withdraw imports and exports from taxa- 
tion, apply as strongly to the vessels engaged in carrying 
the goods.* 

We have seen heretofore in § 47, that vessels of all kinds, 
as property, were liable to taxation in the same manner as 
other personal property owned by citizens of the state. 
The prohibition only comes into play where they are not 
taxed in the same manner as other property of citizens 
of the state, but where the tax is imposed upon the vessel, 
the instrument of commerce, without reference to the val- 
ue of the vessel. 

There is an important exception to this rule, in the mat- 
ter of pilot fees and half-pilot fees. When the Constitu- 
tion of the United States was adopted, the different states 
had each laws of their own for the regulation of pilots and 
meter. Under the power to regulate commerce, Congress 

ad power to control this subject, and it exercised the 
power by the act of 1789,% which left the subject 
of pilots and pilotage to be regulated by the laws 
then in existence, and to be thereafter enacted by the re- 
spective states, until further legislation by Congress. With 

e exception of the act of 1837,* allowing the master ofa 


6 Lott v. Mobile Trade Co., 43 Ala. 578. al 

™ Alexander v. Wilmington & Raleigh R. R., 3 Strobhart, 594. 

8 Lott v. Morgan, 41 Ala. 246. 

19 State Tonnage Tax Cases, 12 Wall. 204. 

2” Tbid. 217, [See also Cannon v. New Orleans, 20 Wall. 577; s.c. 2 
Cent. L. J. 66; N. W. U. Packet Co. v. St. Paul, 2 Cent. L. J. 437; s. 
c. Chicago L. N., July 3, 1875; Peete v. Morgan, 1 Cent. L. J. 413; s. 
c. 19 Wall. 581.—Ed. C. L. J.] 

21 Johnson v. Drummond, 20 Gratt. 419-422. 

* Steamship v. Joliffe, 2 Wall. 31, 34. [Said Mr. 
Miller, in Cannon v. New Orleans, supra, ‘* Whatever 
general, or more limited view, may be entertained of the true meaning 
of this clause, it is perfectly clear that a duty, or tax, or burden imposed 
under the authority of the state, which is, by the law imposing it, to be 
eres oT the capacity of the vessel, and is inits essence a contribu- 
tion claim 
the United States, is within the prohibition.”—Kd. C 


on 20 Gratt. 423, 202; 12 Wall. 215; Gibbons v. Ogden, 9 Wheaton, 
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% Statutes, p. 54. 5 Statutes at Large, 153. 
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vessel, entering or departing from a port situate upon 
waters, the boundary between two states, to take a licensed 
pilot from either state, no further legislation was had un- 
til 1872. The earliest case on this subject arose out ofa 
statute of Pennsylvania, requiring vessels arriving or de- 
parting from the port of Philadelphia, to take a pilot, re- 
quiring the master on arrival or departure to make report to 
the wardens of the port and inflicting a penalty of sixty 
dollars for neglect or refusal, and in case the vessel refused 
to take a pilot imposing a forfeiture of half-pilotage. It 
was held, that the mere grant to Congress of the power to 
regulate commerce, did not prevent the states from regula- 
ting pilots ; that the action of Congress on the subject had 
been such as to leave the states free to make regulations 
without conflicting with the will of Congress, and that these 
regulations of Pennsylvania were not a duty of tonnage.” 
The claim for half-pilotage is placed upon the ground that 
pilots are a meritorious class engaged in a service full of 
hardships and often of peril; that in the performance of 
their duties they are shut out from the pursuit of any other 
occupation, and that they are necessary to give security to 
lifeand property exposed to the dangers of a difficult nav- 
igation. If the selection ofa pilot were left to the choice of a 
master, or the exertions of a pilot to reach a vessel and 
tender his services were without remuneration, this class, 
absolutely necessary to commerce, could not be sustained. 
All commercial states, from the earliest period, have had 
similar laws. The Romans and the Danes had such laws, 
and the Hanseatic Ordinance of 1457 required the captain 
to take a pilot under the penalty of a mark of gold. The 
maritime code of of the Pays Bas, and martime law of 
France, 1618, imposed penalties on captains refusing to 
take pilots; the latter also imposed corporal punishment.” 
Under the pilot laws of California, a licensed pilot offered 
his sevices toan American ocean steamer, registered at the 
custom house in the port of New York, and exclusively em- 
ployed in navigating the ocean and carrying passengers and 
treasure between San Francisco and Panama. His services 
were refused,and he brought suit for the half-pilotage. It 
was Claimed that not only did the statute of California vio- 
late the provision of the constitution asa tonnage duty, but 
that the act of Congress of 30th of August, 1852, “to 
amend an act entitled an act, to provide for the better secu- 
rity of the lives of passengers on board of vessels propelled 
in whole or in part by steam,” had established pilot regu- 
lations, and that Congress having exercised this law, all 
regulations by the states were inconsistent therewith and 
void. The court held that it was not a duty of tonnage, 
and that the act of 1852, did not establish pilot regulations 
for ports; its object being to provide a system under which 
the masters and owners of vessels, prepelled in whole or in 
part by steam, may be required to employ competent pilots 
to navigate such vessels on their voyage.” The fee re- 
quired by the ordinance of a city to be paid to the harbor 
master, for assigning a vessel its place at its wharf or in 
the harbor is not a duty of tonnage.” 

§ 64. Regulation of Commerce-—The constitution provides 
that “ Congress shall have power to regulate commerce 
with foreign nations, and among the several states, and 
with the Indian tribes.”” There is, perhaps, no part of 
the constitution as to which there has been more diversity 
of opinion among the first judicial minds of the country. 
No less a person than Chief Justice Taney,” held in a lu- 


26 Cooley v. Board of Wardens of Port of Philadelphia, 12 Howard, 
299. 


27 Ex parte McNeil, 13 Wall. 239. 

% Steamship v. Joliffe, 2 Wall. 450; Miller, Swayne and Clifford, 
JJ., dissented, holding that the act of 1852, was a regulation of pilots, 
and applied to pilots in ports as well ason a voyage. Ex parte McNeil, 
13 Wall. 236, affirmes previous cases as to the validity of half-pilotage. 

*9 State v. City Council of Charleston, 4 Rich. (Law) 286. 

20 Art.—, 3 —. 

51 Passenger Cases, 7 How. 482. 
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minous opinion, that the taxing power of the states was not 
to be abridged by the mere affirmative grants of power to 
the general government. He regarded the prohibitions as 
to tonnage and import duties the only express limitations 
on the taxing power of states. The limitation by affirma- 
tive grant of power, he characterized as a mere doctrine, in 
opposition to the contemporaneous construction and the 
authority of adjudged cases, and one that might be extended 
in a way seriously to impair the taxing power of states. 
The majority of the court took a different view of the 
subject, and the doctrine is now firmly established that the 
taxing power of the states, while it may be exercised upon 
all property within their limits, upon the goods carried or the 
instruments of commerce, as property, and thus indirectly 
affect commerce, yet where the tax law amounts to a regu- 
lation of commerce, it is void, because in conflict with the 
power granted to Congress, which when exercised is ex- 
clusive and supreme. 

The earliest case on the snbject arose out of a grant by 
the Legislature of New York to Livingston and Fulton of 
the exclusive right to navigate the waters of the state in 
vessels propelled by steam. The case was twice before the 
courts of New York. The first time the court held that 
the internal commerce of the state by land and water, re- 
mained exclusively under the control of the state, and that 
the power of the state to make such an exclusive grant as 
that under consideration was not divested, because Con- 
gress might make some future regulation of commerce in- 
consistent with the grant to Livingston and Fulton.” The 
second time, the defendant claimed a right to navigate the 
waters of New York in opposition to the grant, on the 
ground that his boats were duly enrolled and licensed, at 
Perth Amboy, in New Jersey, to carry on the coasting 
trade. The court held that the act of Congress regulating 
the coasting trade, was not a regulation of commerce be- 
tween the states, was not entitled to assert any supremacy 
over state regulations of internal commerce, and that the 
coasting license merely gave to a steamboat an American 
character for the purpose of revenue.“ This decision was 
reversed in the Supreme Court of the United States, the 
court, in a most elaborate opinion by Chief Justice Marsh- 
all,** evolving from the constitutional provision, the follow- 
ing proposition: That commerce is something more than 
trattic ; it includes commercial intercourse between nations 
and parts of nations,in all its branches, and comprehends 
navigation ;® it includes all sorts of trade that can be car- 
ried on between this country and foreign nations, and be- 
tween the states ;* that it does not include that which is 
completely internal, which is carried on between man and 
man in a state, or between different parts of the same state, 
and which does not extend to or affect other states ; but the 
trade and navigation to which it extends does not stop at 
the external boundary of the state; it extends to every dis- 
trict in the states reached by navigable waters ;” that the 
power is one to prescribe the rule by which commerce is to 
be governed, and this power when exercised is exclusive and 
supreme ;* that the license to carry on the coasting trade 
does not confer upon a vessel her character asan American 
vessel, but it does what it professes to do, gives permission 
to a vessel proved by her enrollment to be American, to 
carry on the coasting trade; that this coasting trade in- 
cludes the carriage of passengers as well as freight; that 
the exclusive grant to Livingston and Fulton was in con- 





® Livingston v. Van Ingen, 9 Johns. 507. 

383 Ogden v. Gibbons, 17 Johns. 488. 

4 Gibbons v. Ogden, 9 Wheaton, 1; City of New York v. Miln, 11 
Peters, 1384-5. 

%5 Thid. 190. 

%6 Thid. 194. 

% Thid. 195-6. 

38 Thid. 197. 

9 Thid. 215. 

 Thid. 218-19. 





flict with the right of Gibbons under his coasting license 
and void. The boats in this case were ferry boats engaged 
in carrying freight and passengers from Elizabethtown in 
New Jersey to the city of New York. The priciples 
announced in this case have very generally been followed 
in all subsequent cases, of which there are several classes ; 
those where there is conflict between the police power of 
the state as exercised with reference to the bridges over 
navigable streams, in reference to vessels to protect the 
people of the state from the introduction of disease and 
pauperism, orto protect the lives of persons travelling on 
steamboats; where the taxing power is exercised upon 
the transit of persons from state to state, or from foreign 
countries to a state; and where the taxing power is exer- 
cised upon the transit of freight from state to state.“ 

[To be Continued.] 





Conspiracy to Defraud the Government out of In- 
ternal Revenue—Charge to the Jury in McKee’s 
Case. 


THE UNITED STATES v. WILLIAM McKEE. 


United States Circuit Court, Eastern District of Missouri, 
January 31, 1876. 


Before Hon. Joun F. DILuon, Circuit Judge and Hon. SAN- 
UEL TREAT, District Judge. 


1. Summary of the Facts.—The extent and nature of the conspiracy 
formed in 1871 and continuing until 1875, in the city of St. Louis to defraud the 
government out of the tax levied upon the production of distilled spirits stated. 


2. Evidence—Declaration of Co-conspirators.— When and for what pur- 
goss the declarations of a conspirator can be admitted in evidence against the 
lefendant, on an indictment charging him with complicity in the conspiracy. 


3. Summary of Testimony for Government.—The substance of the tes- 
timony relied on by the government to show the defendant’s connection with 
the conspiracy stated. 


4. Weight Due to Testimony of Confessed Conspirators.—The weight 
due in the law to the testimony of confessed conspirators and accomplices stated ; 
and the rules of law laid down in respect to the power of juries to convict on such 
testimony when not corroborated. 


5. Good Character of Defendant.—The defendant’s previous good char- 
acter; for what purposes it is to be considered by the jury, and to what extent 
available to the defendant. 

6. onable Doubt.—What constitutes a reasonable doubt in a criminal 
case defined. 


DiLwon, J., charged the jury as follows, TREAT, J., con- 
curring : 

The unwearied attention you have given to the testimony, 
throughout this protracted trial, gives the court such assur- 
ance that you thoroughly appreciate the solemn public duty 
which, as citizens, you have been involuntarily required to 
discharge, that we feel it to be wholly unnecessary to impress 
you with the importance, alike to the government and to 
the defendant, of the issues committed to your decision. 
We proceed at once, therefore, to lay before you the legal 
principles applicable to the ultimate question that you are 
to decide, which is, whether the defendant at the bar of 
the court is guilty or not guilty of the offence charged against 
him in the indictment. 

In legal investigations precision is necessary, and hence 
it is essential that you should first understand what is the 
exact offense which the government charges upon the defend- 
ant. It is, in substance, that the defendant entered into a 
conspiracy With certain distillers and internal revenue offi- 
cers in the city of St. Louis to defraud the government out 
of the taxes which the law imposes, for the purposes of 
revenue, upon the production of distilled spirits. A large 
portion of the internal revenues of the government is derived 
from this source, and experience has shown, gentlemen, how 
general are the attempts made to evade this tax and to defeat 
the equal and full operation of the laws which impose it. 

Revenue laws, though absolutely necessary, are often un- 
popular; but it is, perhaps, true, that in no other way can so 
much revenue be derived with so little general pressure from 
the burden, as from a duty laid on the manufacture of dis- 
tilled spirits. Taught by the experience of other countries, 


41 [As to the power to regulate commerce between the states, see Wel- 
ton v. State, printed in the next number of the Journat.—Ed. 
C.L. J.J 
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as well as by our own experience in this regard, the Congress 
of the United States, in order to insure the full collection of 
this tax and to prevent fraudulent evasions of it, has found it 
necessary to provide a complicated system of checks and 
safe-guards. The circumstances of the present case do not 
make it necessary to point out in detail these checks or to 
describe their operations. It is sufficient to say that the law 
does not trust to the distiller, but appoints its own agents or 
officers to watch every material step in the production of 
distilled spirits, from the purchase of the grain to the final 
payment of the tax. Confidence and power must from neces- 
sity be reposed somewhere: and the law confides in the officers 
of its own appointment to see that its requirements are not 
evaded. It.also requires regular reports, under oath, from 
the distiller and rectifier. The checks provided by the law 
are so complete and perfect that frauds cannot be committed 
if the revenue officers are faithful and honest. It hence results 
that any general scheme to defraud the government of this 
tax to be successful must involve a combination, or, in legal 
language, a conspiracy between the distiller and the rectifier 
on the one hand, and the government store-keeper, gauger 
and other internal revenue officers on the other. 

Such a conspiracy is substantially charged in the indict- 
ment, and it is not a disputed fact in the case, upon the 
concessions of counsel, that such a conspiracy has been proved 
to exist. The defendant’s counsel concede it and have vied 
with the counsel for the government in portraying to you its 
magnitude, and in condemning its actors and its operations, 
the only point in dispute in this respect being, whether the 
defendant was a member of the conspiracy. 

As affecting the application of certain legal principles, here- 
after to be mentioned, touching the effect to be given, as 
respects the defendant, to the acts and declarations of those 
who are admitted and proved to be conspirators, it is perti- 
nent*in this place to call your attention, in a general way, to 
the nature of the conspiracy shown in this case. 

According to the testimony, this conspiracy originated in 
September 1871, and with a brief interval in the fall of 1872, 
and the early part of 1873, continued until May, 1875, when 
the distilleries were seized and afterwards many of the con- 
spirators arrested and indicted. Some of the conspirators 
have been convicted, and others have pleaded guilty, and the 
property of some of the distilers and rectifiers has since been 
condemned as forfeited to the United States. A shameful 
feature in the conspiracy is that it seems to have originated 
not with the distillers and rectifiers but with the revenue 
agents of the government. Mr. Megrue testifies that he came 
here in September, 1871, at the instance of John A. Joyce, a 
revenue agent, to take charge of the illegal organization ; that 
the distillers who first went into it were Bevis and Fraser, 
Mackiot Thompson and Peter Curran. In 1872 Ulrici, who 
had first refused to enter it, and who continued to refuse un- 
til he saw his business being ruined by.his inability to make 
“straight” compete with crooked whiskey, joined the con- 
spiracy. Afterwards other distillers—Teuscher, Busby and 
the Bingham Bros.—became members of the illegal organiza- 
tion. 

The tax on proof spirits was then 70 cents per gallon, and the 
arrangement was that this tax should, as far as possible, be 
systematically evaded by removing the spirits from the gov- 
ernment warehouse without the payment of the tax, by un- 
dermarking the real proof and by the removal and re-use of 
stamps once used before. One-half of these illicit gains, 
about 35 cents per gallon, was to be retained by the distiller 
for his share, and the other 35 cents per gallon was to be re+ 
ceived and retained by the revenue officers or other conspira- 
tors for their share of the unlawful profits. 

These collections from the distillers were made with sys- 
tematic and business like regularity, every Saturday, when 
the distilleries were in operation. The ring had its collector 
and its disburser. The first collector was Megrue; he had an 
office for the transaction of that business; he remained with 
the organization until the fall of 1872, collecting for himself 
and his confederates from the four distilleries named on an 
average, as he states, of about $2,500 per week. Some idea of 
the magnitude of the fraud may be formed from the fact that 
Megrue admits that his one-fifth of less than one-half, amounted, 
in about fourteen months, to the sum of $50,000 or $60,000 
showing that during that period the government was defrauded 
at these four distilleries of fr. m $600,000 to $800,000. Peter 
Curran states that he, on his own account, paid to the different 
collectors of the ring from the first to the last about $60,000 
or $70,000. From June, 1873, to August, 1874, Fitzroy was the 





collector for the ring; then Everest and others. There can 
be no doubt that from 1871 to 1875 the government was de- 
frauded by this conspiracy in the single city of St. Louis of 
revenues to the extent of millions of dollars. No honest dis- 
tiller who paid the tax upon his productions could continue in 
business in competition with the dishonest who were systeim- 
atically evading the tax. 

It seems astonishing that a conspiracy so enormous in its 
proportions, and which was depleting the revenue of such 
vast sums, should so long remain undiscovered by the uncor- 
rupted officers of the government. Some explanation of this 
is found, however, in the testimony in this case. At different 
times revenue agents were sent here or visited here; and it is 
painful to see that the large resources of the conspirators 
were sufficient to corrupt many of these in theirturn. In 
1872, Brashear, a revenue agent, visited this place; $5,000 
were raised by Megrue and paid to him, and that came all from 
Bevis. In 1873 $10,000 were raised from the distillers and 
paid to the same agent with the knowledge and consent of 
McDonald, the supervisor of internal revenue, and of Joyce, 
the revenue agent, for a false report as to the condition of the 
distilleries in this city. In 1874 $10,000 were raised and paid 
to Hoag, another revenue agent, for a like purpose. 

In the spring of 1875, $10,000 were raised by the distillers 
and given to McDonald to be used as a corruption fund 
in Washington, to stop threatened proceedings. But this was 
unavailing, and the apprehended seizures and arrests were 
made. In every instance knowledge of the visits of the gov- 
ernment agents and detectives seems in some way to have 
been discovered by the conspirators, in time to enable the 
distillers to “straighten up ” before the official visitation was 
made. There is every reason to believe, without going be- 
yond the testimony in this case, that the conspiracy here 
was not an isolated one, but only a link in a chain of frauds 
of like character in many states, thus enabling the leading 
conspirators in different places to co-operate with each other 
in ways and means to avoid detection and escape punish- 
ment. 

These considerations serve to explain why it was that the 
conspiracy here in St. Louis continued so long in existence 
unknown to the government and the officers who were incor- 
ruptible, or high enough in place to strike at it with effect. 
The extent of this conspiracy and its continued character and 
operations has an influence in determining the legal principles 
which we shall hereafter state, as those which belonged to this 
case, and should not be overlooked by the jury in consider- 
ing the evidence. It is for this purpose that allusion is made 
to it, and not for the purpose, gentlemen, of exciting your just 
indignation and shame that such things could be. 

Of course the government on discovering the conspiracy, 
was bound to lay its strong arm upon it, to arrest and bring 
the guilty to justice, and this is the work and the duty of 
courts and juries. 

But the govenment sustains a relation and owes a duty to 
its citizens as well as to its revenues, and its interests 
do not demand, and will not he promoted by the conviction 
of any one who is not proved, in the manner required by the 


rules of law, to be guilty of the offence imputed 
to him. And so, gentlemen, you must come to a 


dispassionate consideration of this case, recollecting that 
the court, and the jury as a part of the court, 
have but one duty to discharge, but one object to attain, and 
that is to ascertain the truth, and to do justice with absolute 
impartiality and fearless independence. 

It is well known that the attention of the country has been 
drawn to these frauds, and the occurrences which have taken 
place under your eyes during the trial, show the warm pubtic 
interest in these trials. 

We feel it to be our duty to say, that while the indignation 
of every right-minded citizen is justly excited against the real 
perpretators of these frauds, the jury should be especiall¥ on 
their guard, that this should not over-master, or in any way 
or in the least degee influence their judgment, in deciding the 
only issue before them, and that is, whether the defendant 
was, and is fully proved to have been, a member. of the con- 
spiracy. But in proportion to the extent of the indignation, 
may be the danger, if the jury are not sedulously on their 
guard, of including in the list of the guilty, persons named 
in connection with these frauds, but whose connection remains 
to be established in the manner and to the extent required 
by the law in all criminal cases. 

It is just as much the duty of the jury to acquit the inno- 
cent, as to convict those proved to be guilty. 
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The existence of a conspiracy in St. Louis being admitted 
by defendant’s counsel, this narrows your enquiry to a single 
question of fact, and that is, was the defendant one of the 
conspirators ? 

Megrue, McDonald, Joyce, Fitzroy, Thorpe, Engelke, Bar- 
ton, Concannon, Finlay, Robb, Leavenworth, Bevis & Fraser, 
Curran, Ulrici, and others here not named, are admitted to 
have been in the conspiracy. The question recurs whether 
the defendant was a member of this conspiracy ? The govern- 
ment affirms it, and must prove it by legal evidence, in order 
to ask a verdict in its favor. The case of the defendant is pe- 


culiar. He was not engaged in the manufacture of distilled 
spirits. He was not in any manner connected with the reve- 


nue service as an Officer or agent. The theory of the govern- 
ment is that he was sought out by the originators of the con- 
spiracy by reason of his controlling power in a newspaper of 
extensive circulation and influence, and his ability to assist, 
and if need be, to protect the conspirators in case of trouble. 

The government seeks to connect the defendant with the 
conspiracy by reason of his alleged receipt from week to 
week of a share of the illicit gains of the conspirators ; no 
other motive is shown for his alleged membership with the 
conspiracy, and it is quite impossible to suppose he was a 
member unless he was such for the purpose of pecuniary gain. 
Accordingly the government has assumed the burden of 
showing the defendant’s connection with the conspiracy by 
undertaking to prove that he did receive a share of the stolen 
tax, and really the material question upon the evidence is 
whether the government has shown this to the satisfaction 
of the jury, with the decree of positiveness required in crim- 
inal cases. 

Megrue testified that when he received each Saturday from 
the distillers his half of the illicit gains for the week, that af- 
ter setting apart a certain portion for the store-keeper, for the 
deputy collector and for the assessor, and some for the others, 
the rest of the money was divided each week into five equal 
parts, one-fifth for McDonald, one-fifth for Joyce, one-tifth 
for the witness Megrue, and two-fifths, by direction of Joyce, 
he put into a package or packages, and delivered to John 
Leavenworth, a gauger (since deceased), each week, with di- 
rections to deliver to Ford, the collector, and to McKee. * 

Megrue says this was done invariably while he was the ring 
collector, from September, 1871, tothe fall of 1872. 

Whether Leavenworth ever delivered the packages to Ford 
or to McKee, the witness Megrue has no personal knowledge, 
and does not testify. 

Fitzroy testifies that when he became collector for the ring 
he set apart each week a portion for McKee and Ford, until 
the death of the latter, when the division was in four equal 
parts instead of five. Bevis, one of the fraudulent distillers, 
testified that when he paid money to Megrue, he understood 
from him that it was to go to Joyce, McDonald, McKee and 
Ford, but he does not know of his own knowledge how it was 
distributed, or whether any of it ever came to the hands of Me- 
Kee and Ford. The other distillers give no testimony on the 
point for whom they paid the money or whether it was de- 
livered or not. 

Leavenwo:th reported to Megrue, as the latter swears, 
when subsequently receiving packages, that he had distributed 
or delivered to McKee and Ford the packages previously re- 
ceived tor them. 

But, as we instructed you on the trial, and now repeat, such 
declarations, that is, the declarations of Leavenworth to Me- 
grue, when he went back for money, from week to week, 
such declarations, while they are competent evidence to show 
the relations of Megrue and Leavenworth to each other, and 
to the transaction, and to explain the act of receiving money 
from week to week, they are not competent to establish the 
fact that the defendant, McKee, did receive the money, but 
su h fact (which, under the circumstance of this case, is 
equivalent to connecting him with the conspiracy), must be 
shown by evidence other than the mere veclarations and 
statements of a confessed conspirator, not made to or in the 
presence of the defendant. 

This is a rule of universal application, and the law on this 
subject may be here appropriately stated. When a conspiracy 
is shown to exist, the rule of law is that all acts done in fur- 
therance of the conspiracy by any of the conspirators, though 
not in the presence of the others, and all declarations made 
by any of the conspirators to advance the common cause, or 
in connection with acts done in promotion of the conspiracy, 
though not made inthe presence of the other conspirators, 
are evidence against all the conspirators. One conspirator in 


such cases, is bound by all the acts and statements of his fel- 











low-conspirators done and made to promote the common ob- 
ject ; but mere declarations, that is statments of real conspir- 
ators, that some one else is a member of the conspiracy is not 
evidence to establish that fact ; it must be established by in- 
dependent evidence of the acts, conduct or admissions of the 
person himself, who is sought to be implicated ; but if it is, 
by such other independent evidence, once established to the 
satisfaction of the jury, that a person is a member of a con- 
spiracy, then the rule above stated applies, and he is bound by 
the acts and declarations of his co-conspirators, done and 
made in furtherance of the illegal scheme, though not done 
or made in his presence. This distinction is plain enough, and, 
when once clearly apprehended by the jury, not difficult of 
application. 1 think, gentlemen, that, after what I said to 
you on the trial, and what I have said now, you appreciate 
that distinction. It isimportant to bear that in mind, and I 
hope I have made it perfectly clear. — j ; 

To establish the defendant’s connection with the conspiracy, 
the government relies chiefly upon the testimony of the fol- 
lowing witnesses: First, Megrue, as to an alleged interview 
with McKee in 1875, at the Lindell hotel; the circumstances 
of which need not be here stated, as they have been fully re- 
hearsed by the counsel on both sides, and are doubtless fresh 
in your minds. That an interview of some character took 
place at the Lidell hotel does not seem to be denied ; but the 
circumstances under which it occurred and what was said and 
done are matters in dispute, and for you to determine upon 
the evidence after settling the credit to be given to the wit- 
nesses who speak upon the point. Second, upon the testi- 
mony of Fitzroy, particularly that portion of it in which he 
testifies to the payment of the sum of $480 to McKee by Joyce 
and McDonald, in the presence of the witness, in October or 
November, 1873, and his subsequently making a memorandum 
of the amount. a " 

This is important testimony, because if true, in the breadth 
of the statement of the witness, it tends directly to connect 
the defendant with the conspiracy. It is claimed by the de- 
fendant that this testimony is utterly unworthy of credit by 
the jury, because Fitzroy is a confessed conspirator, because 
it is improbable that McKee would have made the remark in 
the manner imputed to him by the witness, because the wit- 
has been shown by Walsh to have a spite against the defend- 
ant, because he is a confessed conspirator, under indictment 
for alleged perjuries in connection with these frauds, and 
because of his statements, claimed to be contradictory, in his 
testimony delivered before you. We shall hereafter speak of 
the credit due to the evidence of an accomplice, but in this 
connection will observe generally that really, utimately, it is 
solely a question for you to determine, whether, under the 
circumstances, you can safely place reliance upon such testi- 
mony. Reliance is also placed, by the government, to con- 
nect the defendant with the conspiracy, upon the testimony of 
Bernard H. Engelke, one of the conspirators, particularly 
upon that portion of his testimony in which he details an in- 
terview held, as he says, at the instance of one Hardaway 
(also one of the conspirators) with McKee, in or about Octo- 
ber, 1873. If that conversation occurred substantially as 
Engelke testifies, it would tend to inculpate the defendant in 
the conspiracy charged against him. : ; : 

It is claimed by the defendant that this testimony also is 
unworthy of credence, not only because Engelke is an accom- 
plice, but especially because he has been contradicted on this 
point by the evidence of Louis Bohle and by the evidence of 
Hardaway and by an official letter of Maguire’s, dated August 
20, 1874, in reference to the seizure of spirits in Colorado. 
On the other hand the government claims that Engelke is cor- 
roborated on this point by Barton, one of the conspirators, 
and what afterwards took place in connection with the Busby 
distillery ; and that Hardaway is contradicted, to some extent, 
by the book-keeper of Engelke. That is what the govern- 
ment claims. There is much conflict in the evidence upon 
this subject. The only thing that seems to be agreed on is 
that for some reason, for some object, Engelke went once, and 
but once, to see McKee. When, for what purpose, and what 
was said then—these are matters of fact for you to decide, 
bearing in mind that Engelke states that he went to see 
McKee but once in connection with these matters. Reliance 
is also placed by the government on the testimony of Sehon 
D. Thorpe, one of the conspirators, to connect the defendant 
with the conspiracy. ; 

Without detailing them it is sufficient to remark that Thorpe 
testifies to conversations with McKee, and as to arranging an 
interview between McKee and Megrue, which if true, as 
Thorpe states them, might imply (that will be for you to de- 
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cide) on the defendant’s part a connection with the conspiracy. 

And here, again, the main question is one which exclusively 
belongs to the jury, viz: The credit to be given to the evi- 
dence of Thorpe, who is not only a conspirator under the in- 
dictment, but who admitted on the witness-stand that he had 
prevaricated, if not indeed sworn falsely, before the grand 
jury when he was first before it, and was asked if he knew of 
any whiskey being removed from the distilleries without the 
tax being paid on it, and that he replied “No ;” whereas, he 
knew the contrary, at least in the sense of the enquiry, as he 
knew it was meant to be made. Reliance is also placed by 
the government to connect the defendant with the conspiracy 
upon testimony of Bevis,in which he claims to have had an 
interview with McKee touching the danger from the removal 
of the Hardaways from office and also a conversation with Mc- 
Kee during the session of the grand jury, as to the benefit that 
might inure to those who were or might be indicted if he, the 
defendant, were not indicted. 

Reliance is farther placed by the government upon the tes- 
timony of Peter Curran touching an alleged interview with 
McKee, and the exhibition to him of so-called ring checks, 
wherein he stated that, unless certain revenue suits pending 
against him were arranged, he would make trouble, and to 
which, he alleges, McKee replied: ‘ These” (referring to the 
checks), ‘‘are dangerous documents,” and left him (Curran) 
to infer that he would aid him in the said suits as desired. 

To connect the defendant with the conspiracy, reliance is 
placed by the government upon the testimony of Concannon, 
a confessed conspirator; particularly in relation to the letter 
said by Concannon to have been written by the defendant to 
Findlay Robb—gauger at Bevis & Fraser’s distillery—during 
the visit of Gen. Sewell, a revenue agent, and to the testi- 
mony of the young men Bucher and Bevis in connection there- 
with. 

Such, gentlemen, is the volume of the testimony on the part 
of the United States, except the brief and casual conversation 
with Merrill, adduced to prove the defendant’s guilty partic- 
ipation in the conspiracy. It will be observed that, with the 
exception of Merrill and young Bucher, the witnesses of the 
government were all members of the conspiracy. As to the 
testimony of conspirators, the rule of law is that they are com- 
petent witnesses. That means that the government has a right 
to compel them to be sworn. It also implies that when sworn 
you shall consider their testimony. They are competent wit- 
nesses, and under the legislation of Congress they are compelled 
to testify. The testimony of conspirators is always to be re- 
ceived with extreme caution, and weighed and scrutinized 
with great care by the jury, who should not convict upon it 
unsupported, unless it produces in their mind the fullest and 
most positive conviction of its truth. It is just and proper 
in such cases for the jury to seek for corroborating facts in 
material respects. It is just and proper to do it. It is not 
absolutely necessary. To establish a conspiracy or a person’s 
connection therewith, it is competent to do so not only by 
direct testimony, but by facts and circumstances which pro- 
duce a clear and positive conviction. 

If any of the witnesses are shown knowingly to have testi- 
fied falsely—knowingly to have testified falsely on this trial 
or before the grand jury touching matters here involved— 
this jury are at liberty to reject the whole of their testimony 
on the trial of this case. To the jury exclusively belongs the 
duty of weighing the evidence, and ultimately this case 
comes down to that, gentlemen of the jury. The question 
for you under these rules of law to decide upon this testi- 
mony, is peculiarly, exclusively and emphatically a question 
for the jury, and the most delicate duty which you have to 
perform in this case will be to settle the credit to be given, if 
any, to the testimony of these witnesses. That the law com- 
mits to your judgment and your conscience. 

To the jury exclusively belongs the duty of weighing the 
evidence and determining the credibility of the witnesses. 
With that the court has absolutely nothing to do. The degree 
of credit due to a witness should be determined by his char- 
acter and conduct, by his manner upon the stand, his relations 
to the controversy and to the parties—his hopes and his fears, 
his bias or impartiality, the reasonableness or otherwise of 
the statements he makes—the strength or weakness of his 
recollection, viewed in the light of all the other testimony, 
facts and circumstances in the case. 

The defendant has produced an impressive array of wit- 
nesses of the highest character, who have testified to his 
previous uniform and general good reputation as a man of 
unquestioned integrity. This is competent evidence, and the 
good character of the defendant in this respect, is a fact to be 





weighed and considered by the jury, in the light of which 
they should view all the evidence and determine the question 
of his innocence or guilt of the crime charged against him in 
the indictment. 

The defendant, by the policy of our law, can neither be com- 
pelled nor permitted to testify. As a substitute for 
this deprivation, the burden to establish guilt is > 07 
the government, and the law clothes the defendant 
with a presumption of innocence, which attends and 
protects him until it is overcome by testimony which 
proves his guilt beyond a reasonable doubt—beyond a reason- 
able doubt; which means that the evidence of his guilt as 
charged, must be clear, positive and abiding, fully satisfying 
the minds and consciences of the jury. It is not sufficient, in 
a criminal case, to justify a verdict of guilty, that there may 
be strong suspicions, or even strong probabilities of guilt ; nor, 
as in civil cases, a preponderance of evidence in favor of 
the truth of the charge against the defendant; but what the 
law requires is proof, by legal and credible evidence of such 
a nature that, when it is all considered by the jury, giving to 
it its natural effect, they feel, when they have weighed and 
considered it all, a clear, undoubting and entirely satisfactory 
conviction of the defendant’s guilt. This, and this only, is 
required; but this much is required. If the case is thus 
proved, the jury should convict; but if not, they should 
acquit. 

The sense of duty faithfully and conscientiously discharged 
goes with us through life, and one of the recollections which 
never fails to give deep and tranquil satisfaction, is the recol- 
lection of duty thus performed. 

Gentlemen, our duty is at an end. Your most important 
duty here begins. The case is submitted to you. 


Purchase by Director of Corporate Property and 
Franchises—Laches in bringing Suit to avoid Sale. 


THE TWIN-LICK OIL CO. v. MARBURG. 





Supreme Court of the United States, October Term, 1875. 


1. Purchase of Corporate Property and Franchises by Director of 
Corporation.—There is no rule of equity which prohibits a director of a cor- 
poration from lending money to the corporation, and from taking a deed of 
trust of all the corporate property, rights and franchise to secure his loan, and 
from buying in such property, rights and franchises at the trustee’s sale, pro- 
vided the transaction be in all respects fair and conscientious. 


2. Bill in Equity to Set aside Trustee’s Sale—Laches.—Where the de- 
fendant, a director of an oil company, loaned the company a sum of money to 
assist it when it was very much embarrased, and, to secure his loan, took a 
deed of trust of all the corporate property, rights and franchises, and afterwards 
purchased the same at the trustee’s sale, and the officers and probably all the 
stockholders knew of the sale as soon as made, and, there being no actual fraud, 
knew all the facts on which their right to avoid the sale depended, but not only 
refused to join the defendant in the purchase when the privilege was tendered 
them, but generally refused to pay assessments on their shares, and afterwards a 
fortunate circumstances converted the defendant’s purchase into a paying invest- 
ment ,—held, that the lapse of four years, under the circumstances, constituted such 
laches as would preclude the corporation from maintaining a bill in equity to 
avoid the sale. 


Argument 1.—‘‘ The doctrine is well settled that the option to avoid such a sale 
must be exercised within a reasonable time. This has never been held to be any 
determined number of years or days as applied to every case, like the statute of 
limitations, but must be decided in each case upon all the elements of it which 
affect that question. These are generally the presence or absence of the parties 
at the place of the transaction, their knowledge or ignorance of the sale and of 
the facts which render it voidable, the permanent or fluctuating character of the 
subject-matier of the transaction as affecting its value, and the actual rise or 
fall of the property in value during the period within which the option might 
have been exercised.’’ 


Argument 2.—‘‘ While a much longer time might be allowed to assert this right 
in regard to property whose value is fixed, on which no outlay is made for im- 
provement, and which is but little changed in value, the class of property here 
considered [oil wells] subject to the most rapid, frequent and violent fluctuations 
in value of anything known as property, requires prompt action in all who 
have an option whether they will share its risks or stand clear ot them.’’ 


Appeal from the Supreme Court of the District of Co- 
lumbia. 

Mr. Justice MILLER delivered the opinion of the court. 

The appellant here, complainant below, was a corporation 
organized under the laws of West Virginia, engaged in the 
business of raising and selling petroleum. It became very 
much embarrassed in the early part of 1867, and borrowed 
from the defendant the sum of two thousand dollars, for 
which a note was given, secured by a deed of trust, convey- 
ing all the property, rights, and franchises of the corporation 
to William Thomas, to secure the payment of said note, with 
the usual power of sale in default of payment. The property 
was sold under the deed of trust, was bought in by defend- 
ant’s agent, for his benefit, and conveyed to him in the sum- 
mer of the same year. The defendant was at the time of 
these transactions, a stockholder and director in the company, 
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and the bill in this case was filed in April, 1871, four years af- 
ter, to have a decree that defendant holds as trustee for com- 
plainant, and for an accounting as to the time he had control 
of the property. It charges that defendant has abused his 
trust relation to the company, to take advantage of its diffi- 
culties, and buy in at a sacrifice its valuable property and 
franchises. That concealing his knowledge that the lease of 
the ground on which the company operated, included a well, 
working profitably, and by promises to individual sharehold- 
ers, that he would purchase in the property for the joint ben- 
fit of the whole, he obtained an unjust advantage, and in 
other ways violated his duty as an officer charged with a fi- 
duciary relation to the company. As toall this, which is de- 
nied in the answer, and as to which much testimony is taken, 
it is sufficient to say that we are satisfied that the defendant 
loaned the money to the corporation in good faith and hon- 
estly to assist it in its business inan hour of extreme embar- 
rassment, and took just such security as any other man would 
have taken. That when his money became due, and there 
was ho apparent probability of the company paying 
it at any time, the property was sold by the trustee and 
bought in by defendant at a fair and open sale, and a reason- 
able price. That in short, there was neither actual fraud, nor 
oppression nor advantage taken of defendant's position as di- 
rector, or of any matter known to him at the time of the sale 
affecting the value of the property which was not known to 
others interested as it was to himself, and that the sale and 
purchase was the only mode left to defendant to make his 
money. 

The first question which arises in this state of the facts is 
whether defendant’s purchase was absolutely void. 

That a director of a joint-stock corporation occupies one of 
those fiduciary relations where his dealings with the subject- 
matter of his trust or agency, and with the beneficiary or 
party whose interest is confided to his care, is viewed with 


jealousy by the courts, and may be set aside on slight 


grounds, is a doctrine founded on the soundest mor- 
ality, and which has received the clearest recogni- 
tion in this court and in others. Koehler v. Black 


River Falls Iron Co., 2 Black, 715; Drury v. Cross, 7 
Wall. 299; Luxemburg R. R. Co. v. Magnay, 25 Beavan, 586 : 
The Cumberland Co. v. Sherman, 30 Barbour, 553 ; 16 Mary- 
land Rep*456. The general doctrine, however, in regard to 
contracts of this class,is not that they are absolutely void, 
but that they are voidable at the election of the party whose 
interest has been so represented by the party claiming under 
it. We say this is the general rule, for there may be cases 
where such contracts would be void ab ‘nitio, as when an 
agent to sell, buys of himself, and by his power of attorney, 
conveys to himself that which he was authorized to sell. But 
even here, acts which amount to a ratification by the princi- 
pal may validate the sale. 

The present case is not one of that class. While it is true 
that the defendant, as a director of the ‘corporation, was 
bound by all those rules of conscientious fairness, which 
courts of equity have imposed as the guides for dealing in 
such cases, it can not be maintained that any of those rules 
forbids one director among several, from loaning money to 
the corporation, when the money is needed, and the transac- 
tion is open and otherwise free from blame. No adjudged 
case has gone so far as this. Such a doctrine, while it would 
afford little protection to the corporation against actual fraud 
or oppression, would deprive it of the aid of those most in- 
terested in giving aid judiciously, and best qualified to judge 
of the necessity of that aid, and of the extent to which it may 
safely be given. 

There are in such a transaction three distinct parties whose 
interest is affected by it, namely: the lender, the corpora- 
tion, and the stockholders of the corporation. 

The directors are the officers or agents of the corporation, 
and represent the interests of that abstract legal entity, and 
of those who own the shares of its stock. One of the objects 
of creating a corporation by law, is to enable it to make con- 
tracts, and these contracts may be made with its stockholders, 
as well as with others. In some classes of corporations, as in 
mutual insurance companies, the main object of the act of in- 
corporation, is to enable the company to make contracts with 
its stockholders, or with persons who become stockholders by 
. the very act of making the contract of insurance. It is very 
true that as a stockholder, in making a contract of any kind 
with the corporation of which he is a member, is in some 
sense dealing with a creature of which he is a part, and holds 
a common interest with the other stockholders, who, with 
him, constitute the whole of that artificial entity, he is prop- 





erly held to a larger measure of candor and good faith, than if 
he were not a stockholder. So when the lender is a director, 
charged with others, with the control and management of the 
affairs of the corporation, representing in this regard the ag- 
gregated interest of all the stockholders, his obligation, if he 
becomes a party to a contract with the company, to candor 
and fair dealing, is increased in the precise degree that his 
representative character has given him power and control, de- 
rived from the confidence reposed in him by the stockholders 
who appointed him their agent. If he should be a sole direc- 
tor, or one of a smaller number vested with certain powers, 
this obligation would be stil! stronger, and his acts subject to 
more rigid scrutiny, and their validity determined by more 
rigid principles of morality, and freedom from motives of 
selfishness. All this falls far short, however, of holding that 
no such contract can be made which will be valid, and we en- 
tertain no doubt that the defendant in this case, could make 
a loan of money to the company ; and as we have already said 
that the evidence shows it to have been an honest transaction 
for the benefit of the corporation aud its shareholders, both 
in the rate of interest od in the security taken, we think it 
was valid originally, whether liable to be avoided afterwards 
by the company or not. 

If it be conceded that the contract by which the defendant 
became the creditor of the company, was valid, we see no 
principle on which the subsequent purchase under the deed 
of trust is not equally so. The defendant was not here 
both seller and buyer. <A trustee was interposéd who 
made the sale, and who had the usual powers necessary to see 
that the sale was fairly conducted, and who in this respect 
was the trustee of the corporation, and must be supposed to 
have been selected by it for the exercise of this power. De- 
fendant was at liberty to bid subject to those rules of fairness 
which we have already conceded to belong to his peculiar po- 
sition, for if he could not bid, he would have been deprived 
of the only means which his contract gave him of making his 
debt out of the security on which he had loaned his money. 
We think the sale was a fair one. The company was hopelessly 
involved beside the debt to defendant. The well was exhausted 
to all appearance. The machinery was of little use for any other 
purpose, and would not pay transportation. Most of the 
stockholders who now promote this suit refused to pay as- 
sessments on their shares to aid the company. Nothing was 
left to the defendant but to buy it in, as no one would bid 
the amount of his debt. 

The next question to be decided is whether, under the cir- 
cumstances of this case, the complainant had a right to avoid 
this sale at the time this suit was brought. 

The bill alleges that both prior to the sale, and since, the 
defendant made various declarations to other stockholders to 
the effect that he only designed to purchase the property for 
the benefit of all or a part of the stockholders, and there is 
some testimony to show that after the sale he did propose. 
that if his debt was paid by the company, or the shareholders 
he would relinquish his purchase. 

But we need not decide whether any of these declarations 
raised a legal obligation to do so or not; nor whether with- 
out such dec'arations the sale and deed were voidable at the 
election of the complainant, a proposition which is entitled 
to more consideration, resting solely on the fiduciary rela- 
tions of the defendant to the plaintiffs, than on the evidence 
in this case of the declarations alluded to. 

We need not decide either of these propositions because 
plaintiff comes too late with the offer to avoid the sale. 

The doctrine is well settled that the option to avoid such 
asale must be exercised within a reasonable time. This has 
never been held to be any determined number of days or 
years as applied to every case, like the statute of limitations, 
but must be decided in each case upon all the elements of it 
which affect that question. These are generally the pres- 
ence or absence of the parties at the place of the transaction, 
their knowledge or ignorance of the sale and of the facts 
which render it voidable, the permanent or fluctuating char- 
acter of the subject-matter of the transaction as affecting its 
value, and the actual rise or fall of the property in value dur- 
ing the period within which this option might have been ex- 
ercised. 

In fixing this period in any particular case, we are but lit- 
tle aided by the analogies of the statutes of limitation ; while, 
though not falling exactly within the rule as to time for re- 
scinding or offering to rescind a contract by one of the par- 
ties to it for actual fraud, the analogies are so strong as to give 
to this latter great force in the consideration of the case. In 
this class of cases the party is bound to act with reasonable 
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diligence as soon as the fraud is discovered, or his right to re- 
scind is gone. No delay for the purpose of enabling the de- 
frauded party to speculate upon the chances which the future 
may give him of deciding profitably to himself whether he 
will abide by his bargain, or rescind it, is allowed in a court 
of equity. 

In the recent case of Upton v. Trebilcock, [2 Cent. L. J. 784,] 
decided at this term of the court, it was held that the pur- 
chaser of stock in an insurance company, who had offered 
to rescind within two or three months, because his note had 
been sent to a bank for collection in fraud of the agreement to 
the contrary, could not avail himself of that offer to let in as 
defence other fraudulent representations then unknown to 
him, when he was sued by the assignee in bankruptcy, for the 
unpaid installments on that stock after the bankruptcy of the 
company. 

The authorities to the point of the necessity of the exer- 
cise of the right of rescinding or avoiding a contract or tran- 
saction as soon as it may be reasonably done, after the party 
with whom that right is optional, is aware of the facts which 
ete him that option, are numerous and well collected in the 

rief of appellees’ counsel. The more important ones are as 
follows: Badger v. Badger, 2 Wall. 87: Harwood v. R. R. Co., 
17 Wall. 78; Marsh v. Whitman, 21 Wall. 178; Vigers v. Pike, 
8 Clark & Finnelly, 650 ; Wentworth v. Lloyd, 32 Beavan, 467 ; 
Follansbe v. Kilbreth, 17 Illinois, 522. 

The case of Clegg v. Edmonson, 8 DeGex, McNaghton & 
Gordon, 787 ; Pendergast v. Turton, 1 Younge & Colyer while 
asserting the same general doctrine. have an especial bearing 
on this case, because they relate to mining property. 

The fluctuating character and value of this class of prop- 
erty, is remarkably illustrated in the history of the production 
of mineral oil from wells. Property worth thousands to-day 
is worth nothing to-morrow, and that which would to-day 
sell for a thousand dollars as its fair value, may, by the natu- 
ral changes of a week, or the energy and courage of desper- 
ate enterprise, in the same time be made to yield that much 
every day. The injustice, therefore, is obvious of permitting 
one holding the right to assert an ownership in such property, 
to voluntarily await the event, and then decide, when the dan- 
ger which is over has been at the risk of another, to come in 
and share the profit. 

While a much longer time might be allowed to assert this 
right, in regard to real estate whose value is fixed, on which 
no outlay is made for improvement, and which is but little 
changed in value, the class of property here considered sub- 
ject to the most rapid, frequent, and violent fluctuations in 
value of anything known as property, requires prompt action 
in all who hold an option whether they will share its risks or 
stand clear of them. 

The case before us illustrates these principles very forcibly. 
The officers and probably all the stockholders, who were not 
numerous, knew of the sale assoon as made. As there was 
no actual fraud, they knew all the facts on which their right 
to avoid the contract depended. They not only refused to 
join the defendant in the purchase when that privilege was 
tendered them, but they generally refused to pay assessments 
ga shares already made, which might have paid this 

ebt. 

The defendant then had asurvey made of the ground leased 
to the corporation, the lease being the main thing he had ac- 
quired by the sale. When the lines were extended, the lease 
was found to embrace a well then profitably worked by an- 
other company. Of this piece of good luck he availed him- 
self, and by suit and compromise he obtained possession of 
that well. He put more of his money into it, and changed 
what had been a disastrous speculation by the company, into 
a profitable business. With full knowledge of all these facts, 
the appellant took no action until this suit was brought, near- 
ly four years after the sale, and not until all the hazard was 
over, and the defendant’s skill, energy, and money had made 
his purchase profitable, was any claim or assertion of right in 
the property made by the corporation or by the stockholders. 

e think both on authority and principle, a principle nec- 
essary to protect those who invest their capital and their la- 
bor in cmemepuee useful but hazardous, that we should hold 
that plaintiff has delayed too long. 

The decree of the court below dismissing the bill is, there- 
fore, affirmed. 


—Mr. Lorp of New York, member of the house judiciary committee, 
reported bill authorizing United States Circuit Courts to appoint com- 
missioners (to be called affidavit commissioners) to take affidavits, depo- 
sitions, and verifications of pleadings to be read in United States courts, 
but. who are not to possess the other powers conferred by statute on 
circuit court commissioners. 








Criminal Evidence—Declarations of Co-Conspirators 
—Uncorroborated Testimony of Accomplices. 


THE UNITED STATES v. WILLIAM McKEE. 


United States Circuit Court, Eastern District of Missouri, 
January 25, 1876. 


Before Hon. JoHN F. D1Luon, Circuit Judge and Hon. Sam- 
UEL TREAT, District Judge. 


1. Criminal Evidence—Declarations of Co-Conspirators.—On the trial 
of an indictment for a conspiracy to defraud the government out of internal 
revenue taxes, where a conspiracy has been proven and there is evidence con- 
necting the defendant therewith, and one of the conspirators has testified to the 
fact that at the end of every week he gave to a co-conspirator certain moneys, 
the gains of the conspiracy, it is competent to show_by the witness what direc- 
tions he gave to such co-conspirator as to paying or delivering the money to the 
defendant. 


lo . Declarations of Co-Conspirator.—In such case the subsequent 
declarations of such co-conspirator as to what he did with the money so paid to 
him are admissible as a part of the res gesta, but not for the purpose of connect 
ing the defendant with the conspiracy, and the jury should disregard it, unless 
they should be of opinion that the defendant has been connected with the con- 
spiracy by evidence aliunde. 

3. . Uncorroborated Testimony of Co-Conspirator—Credibility 
of such Testimony a Question for Jury.—In determining whether there 
has been suflicient evidence of a conspiracy to warrant, as against the defend- 
ant, the admission of evidence of the acts and declarations of the alleged con- 
spirators, the court is not at liberty to reject the uncorroborated testimony of 
self-confessed accomplices and members of the conspiracy. Nor can the court 
declare, us matter of law, that such testimony is unworthy of belief unless cor- 
roborated. The credibility of such testimony is a question for the jury under 
the advice and direction of the court, and is not a question of law for the court. 








Indictment for conspiring to defraud the government out 
of taxes on distilled spirits. Megrue, a conspirator who had 
previously pleaded guilty, being on the witness stand, and 
having testified that at the end of each week he turned over 
a portion of the gains of the conspiracy to Leavenworth, a 
co-conspirator, since deceased, was asked by the attorney for 
the government whether he paid. the money to  Leaven- 
worth, with directions to pay it to the defendant. The ques- 
tion was objected to, and the objection was argued at great 
length by Chester H. Krum and Henry A. Clover, in support 
of it, and by James O. Broadhead and Lucien Eaton, contra. 

D1L.on, J.—Evidence of certain witnesses has been given 
tending to show a conspiracy between certain distillers in the 
city of St. Louis and the revenue officials, to defraud the gov- 
ernment from week to week of the tax on distilled spirits pro- 
duced at their distilleries. 

The statements of the witnesses are that the government 
was to be defrauded out of its tax in this way, viz: One-half 
of the tax on each gallon was to be retained by the distillers 
for their share of the fraudulent gains, and the other half was 
to go the revenue officers and the other conspirators. 

The scheme did not contemplate a single fraudulent act, 
confined to one distillery, but extended to nearly every distill- 
ery in the city, and was to continue for an indefinite period. 
This scheme is testified to by Megrue, Fitzroy, Engelke and 
Thorpe, all of whom confess themselves to have been members 
of the conspiracy, and to be under indictment for these frauds. 
All of these witnesses have given evidence, which, if true, 
tends to implicate the defendant as being in the conspiracy, 
which commenced in 1871, and continued until May, 1875, 
when the distilleries were seized and criminal prosecution 
soon afterwards set on foot. 

Megrue testifies that he took charge of the illegal organiza- 
tion about September, 1871, and that he received weekly, ev- 
ery Saturday, from the distillers in the organization the 
amount of ‘stolen tax,” as he styles it, and disbursed the 
half of it, received by the witness, to certain parties, as fol- 
lows: ‘‘ The money left after paying gaugers, storekeepers, 
etc., was divided by the witness into five packages ; one-fifth 
was given to McDonald ; (supervisor of internal revenue) one- 
fifth was kept by the witness, and two-fifths was given by the 
witness to one John Leavenworth, a gauger since deceased.” 

The share of the witness, between September, 1871, and No- 
vember, 1872, he states to have been about $50.000 or $60,000. 

It is now proposed by the government to ask the witness, 
Megrue, what directions he gave to Leavenworth as to the 
disposition of the packages contain the two-fifthsing ; that is, it 
is proposed to show that he was directed at the time by Me- 
grue to pay it to the defendant and collector of internal reve- 
nue, an 
Leavenworth to the witness that the money intended for. Mc- 
Kee (the defendant) had in fact been paid to McKee by Leav- 
enworth. 

This testimony is objected to by the counsel for the defen- 
dant. 


to show furthermore the subsequent declarations of: 





XUM 


whet 
robo 
weu 
the 
law, 

belie 
main 


gress 
comy 
credi 
for tl 
and ¢ 

Th 
for tl 





6} 


[- 


al 
al 
n- 
he 
3, 
Cc. 


he 
nt 


S38 
n- 
ty 


d- 
n- 
rt 
r= 


ler 
rt. 


ut 


id 
er 


on 


nt 


yl- 
's, 
th 
le- 


O- 





February 11, 1876.] 


CENTRAL LAW JOURNAL. 101 








1. It is objected that the government can not show by the 
witness what directions he gave to Leavenworth at the time 
as to paying or delivering money to the defendant. This was 
during the conspiracy—was the act of two of the conspirators 
in the carrying out of the conspiracy, and is, in our judg- 
ment, clearly competent. Indeed, this objection was practic- 
ally abandoned on the argument ; at least, not insisted on. 

2. But it is stoutly objected that the subsequent declara- 
tions of Leavenworth to Megrue, as to what he had done with 
the money received from Megrue, is incompetent for any pur- 
pose against the defendant. 

We have had the benefit of a discussion at the bar rarely sur- 
passed in the ability and learning displayed on either side, and 
the authorities have been extensively reviewed. We content 
ourselves with stating our conclusions, which rest largely up- 
on the circumstances of this case as it now stands upon the evi- 


dence, particularly with respect to the continued nature of 


the conspiracy. The general rule of law is undisputed, that 
when a conspiracy is shown to exist, all acts done and all dec- 
larations made to advance the common cause or made in con- 
nection with acts done, in furtherance of the conspiracy by 
any one of the conspirators are admissible against all. Me- 
grue and Leavenworth were conspirators ; and the conspiracy 
was not at an end. 

If the testimony of the witnesses, all of whom are accompli- 
ces, is to be credited, it tends to show that McKee was in the 
conspiracy. What took place between Megrue and Leaven- 
worth in reference to the distribution of this money, from 
weck to week, at the different times when the money was 
delivered by the one to the other, seems to us part of the ves 
geste of the transaction, and admissible as such to show and 
explain the acts of two of the conspirators. It does not seem to 
us to be the same as if the declarations of Leavenworth had 
been made to third persons, or had been made after the con- 
spiracy was ended. 

We think the declarations of Leavenworth made to Megrue, 
as to what he did with the illicit money previously received, 
are competent to explain the act of receiving other like funds 
continuously from week to week, and to show the relations 
of these persons to the transaction, and to each other. But 
unless the defendant is otherwise connected with the conspi- 
racy, such declaration on the part of Leavenworth, to the 
effect that he had paid money to the defendant, can not be used 
to establish the fact that the defendant did receive money. In 
other.words, that must be proved by evidence ali‘unde in the 
declarations, that is, the fact of the conspiracy and the defen- 
dant’s connections therewith as a guilty participator therein 
must be first proven by independent evidence before declara- 
tions of the alleged conspirator can be admitted in evidence 
against another not present when the declarations are made. 

If the jury shall find the proof of the defendant’s alleged 
connection with the conspiracy fails, it will be their duty not 
to consider any declarations of Leavenworth not made in de- 
fendant’s presence for the purpose of showing his complicity 
with the conspiracy. The mere declarations of an agent can 
not prove his agency or authority to bind another. 

3. It is also objected, and there is no evidence sufficient to be 
submitted to the jury to show the connection of the defendant 
with the alleged conspiracy. It is not denied that the evidence 
cf Megrue, Fitzroy, Engelke and Thorpe, these being the only 
Witnesses examined so far, if true, would establish this suffi- 
ciently to be laid before the jury for their consideration. But 
it is insisted that as they are all confessed accomplices and un- 
der indictment as such, that their uncorroborated testimony 
will not justify a conviction,and hence should not be considered 
by the court as a sufficient evidence of a conspiracy, to warrant 
as against the defendant proof of the acts and declarations of 
the alleged conspirators. 

We recognize the danger of a conviction resting alone on 
the unsupported evidence of confessed accomplices, and if 
when the testimony is closed those accomplices are not cor- 
roborated, we shall state the law in this regard to the jury as 
we understand it. It were premature to decide it now. But 
the position taken that the court can pronounce as a matter of 
law, that the evidence Of an accomplice is not worthy of any 
belief or credence, except so far as corroborated, can not be 
maintained, especially in view of the legislation of Con- 
gress which compels accomplices to testify. Accomplices are 
competent witnesses ; and in our system of jurisprudence the 
credibility of all witnesses, accomplices as well as others, is 
for the jury, and not the court—for the jury under the advice 
and direction of the court. 

The proposition maintained in this respect by the counsel 
for the defendant, would substitute the court for the jury, 


| - . , : : 
' and would be an invasion of the functions of the latter which 


is without any well established precedent. 
TREAT, J., concurred. 





| Practice in United States Circuit Courts—Subpoenas 
Duces Tecum. 


UNITED STATES v. ORVILLE E. BABCOCK. 


Onited States Circuit Court, Eastern District of Missouri, 
January, 1876. 


Before Hon. JOHN F. D1Lion, Circuit Judge, and Hon. SAm- 
UEL TREAT, District Judge. 


1. Subpoenas Duces Tecum—Practice.—Practice of the court in respect to 
the issue and form of suppeenas duces tecum stated. 


2. - To produce Telegrams—Certainty Required.—Where the 
writ is directed to an office of a telegraph company, to produce certain mes- 
sages, it need only describe the messages with such practicable certainty that 
the witness may Know what is required of him. 





. The writ in this case held to specify the messages 








with sufficient certainty. 


4. Duty of Person to whom Writ is Directed.—It is the duty of the per- 
son to whom the writ is directed to use reasonable diligence to obey it, and to 
find and produce the required instruments of evidence if they are within his 
custody. 


Mr. Henry Hitchcock presented the following: 

The United States v. Orville E. Babcock. 

And now comes William Orton and moves the court, to 
vacate the order granting a subpcena duces tecum for him to 
appear in said court, and bring with him the papers and 
books therein mentioned, for the reason that the order grant- 
ing such subpocena was improvidently made. 

The petition for the order for a subpcena duces tecum was 
as follows: 

United States v. O. E. Babcock. September term. 

Now comes David P. Dyer, Attorney of the United States, 
and petitions for a subpana duces tecum in the above-entitled 
cause, to be addressed to Wm. Orton, and requiring him to 
appear as a witness in the above-entitled cause, on the 3d day 
of January, A. D., 1876, and for the United States generally, 
and to bring with him, respectively, the following described 
papers and books, to-wit: Copies of all telegrams received 
through the office of the Western Union Telegraph Company 
at Long Branch, in the State of New Jersey, from June 15 to 
September 15, 1874, and from June 15 to September, 1875, 
addressed to Gen. O. E. Babcock, signed John McDonald, 
John A. Joyce, John, or J., with books showing the delivery of 
the same; all telegrams sent from Long Branch through 
said office, during said months, signed O. E. Babcock,O. E. B. 
Bab, or B.,addressed to John McDonald,or John A. Joyce, St. 
Louis, Mo., or Ripon, Wisconsin, all telegrams sent through 
the office of said company at the city of New York, upon the 
9th, 10th, 11th, or 12th days of December, 1874, signed John 
McDonald, John Mac. or Mc., addressed to John A. Joyce, St. 
Louis, Mo., or General O. E. Babcock, Washington, D.C. ; 
also, copies of all telegrams received at the city of New 
York from said city of St. Louis on the 25th, 26th, 27th, 28th 
and 29th days of October, 1874, addressed to Mrs. John A. 
Joyce, Mrs. Kate M. Joyce, Mrs. Kate Joyce, Kate 
Joyce, or Kate M. Joyce, together with books showing de- 
livery of same. And for cause said attorney states that the 
above cause is pending against said defendant for having, dur- 
ing the period aforesaid, conspired with certain parties to de- 
fraud the United States, and said books and papers are ma- 
terial and necessary evidence in said cause, and are now in 
possession, as said attorney has good reason to believe, of 
said Wm. Orton. Davip P. DyrEr, 

United States Attorney for Eastern District of Missouri. 

Mr. Hitchcock & Mr. Shepley, for the motion ; D. P. Dyer 
& James O. Broadhead, contra. 

DILuon, Circuit Judge, (with the concurrence of TREAT, 
J.), in delivering the opinion of the court, in substance said ; 
We are now prepared to decide the motion presented this 
morning on behalf of Mr. Orton, the President of the West- 
ern Union Telegraph Company, to vacate the order for a 
writ of subp@na duces tecum which has been served upon 
him. 

A petition presented was in due form some days ago, for an 
order for the issuing of a subpocena duces tecum, to be direc- 
ted to Wm. Orton, who isthe President of the Western Union 





Telegraph Company, to appear as a witness generally in the 
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case against Orville E. Babcock, on behalf of the United States, 
and particularly to bring with him respectively the following 
described papers, books and telegrams. [Judge Dillon here 
read the list of telegrams in the petition for the subpoena and 
grounds set up therein.] This petition is to be taken as hav- 
ing the same effect as if it were made in an ordinary case un- 
der oath—the official statement by the district attorney of the 
facts therein stated. The petition was presented and an order 
made for the writ to issue. The writ conforms to 
the petition. Mr. Orton, as the President of the West- 
ern Union Telegraph Company, appears in court by his 
counsel, and makes a motion to set aside the writ, on the 
ground that it was improvidently issued, and counsel have 
been heard in support of that motion. And tlfe question is, 
whether the writ was properly ordered to be issued. 

Several objections are made to the writ. No objection is 
made on the ground that these messages are privileged, con- 
tidential communications ; that is, the telegraph company does 
not insist that they stand in any different relation from what 
private persons would stand if they had custody of the same 
papers. Therefore, we need not consider whether there is 
any ground to suppose that in law the telegraph company oc- 
cupies a different relation than would be occupied by private 
persons having the custody of the same papers. But Mr. 
Shepley suggested in argument that there was no sufficient 
showing here that these papers were material, but we under- 
stood him not to insist on that point finally. It is to be ob- 
served that the district attorney does state that these pa- 
pers are material evidence in the case, but whether they 
. are material or not, is a question which can not be determined 
in advance—that depends upon the actual posture and situation 
of the case when they come to be offered ; and when the dis- 
trict attorney asserts that they are materiai papers, we must 
assume for the present that he is fully informed, and that 
they are material. 

The only other objection made was that the petition and 
writ do not sufficiently identify the messages, or show them to 
be in the possession of the company, and that the writ in fact, 
requires the company to make search for these messages. We 
think that objection is not made with a proper view of the 
statements of the petition in that regard, and func- 
tions of the writ. It is very easy, if Mr. Orton or the com- 
pany is not in possession of the papers, for them to come here 
and say, “‘ We have no such papers.”’ That excuses them to 
the court, if the court is satisfied that such is the fact. But 
some degree of certainty is undoubtedly required in under- 
taking to specify the papers, and we _ have _ looked 
through books which have been referred to by counsel and 
others, and we find the law and practice quite well settled. It 
is this: The papers are required to be stated or specified only 
with that degreé of certainty which is practicable, consider- 
ing allthe circumstances of the case, so that the witness may 
be able to know what is wanted of him, and to have the papers 
on the trial, so that they can be used, if the court shall then 
determine that they are competent and relevant evidence. 
There is no specific statute of the United States upon the sub- 
ject. The fifteenth section of the judiciary act, which refers 
alone to civil cases at common law, and provides that the courts 
of the United States may compel parties to produce papers and 
documents pertinent to the issue on trial, under circumstances 
such as a court of equity can compel the production of like 
papers and documents. The practice in equity is very well 
settled. Of course, When a party wants the production of a 
paper, document or book, he must specify it with as much par- 
ticularity as is practicable ; he must state what it is; he must 
make prima facie showing that it is in the possession of the 
other party, and that it is material. But this statute has no 
reference to this case ; it was enacted to enable a court of com- 
mon law to obtain books and papers from the parties. A 
court of equity has the power to compel the discovery and pro- 
duction of papers in virtue of its inherent and general juris- 
diction. Here are dispatches which are alleged to be in the 
possession of the telegraph company, which is no party to the 
suit, and to be material in order to enquire into the legal 
rights of the parties, and the writ would be just as available 
for the defence as fr the United States, if he required the 
messages. The writ described with sufficient particularity, 
indeed with all the particularity that seemed to be practica- 
ble under the circumstances, the very messages that are 
wanted. Vasse v. Mifflin, 4 Wash. C. C. 519. 

It is objected that the writ as framed in effect, though not 
in terms, commands Mr. Orton to make search for messages. 
It is. the duty of a person to whom such a writ is directed to 
make reasonable search for the papers and documents required, 





if they are in his possession. And Mr. Chitty recommends 
the insertion of a clause in the writ commanding the witness 
to search for the papers or documents he is required to pro- 
duce ; not, indeed, because this is necessary, but as a means of 
calling the attention of the witness to the duty of using rea- 
sonable diligence to obey the writ, and the more effectually 
to secure the production at the trial of the required instru- 
ments of evidence. 3 Chitty Practice, 829. The views above 
stated are fully supported by the authorities. Amey v. Long, 
1 Campb. 14; s. c. 9 East, 473 ; 3 Starkie Ev. 1722. 
Morion DENIED. 
Nore.—The above opinion was delivered orally, and our report is from 
short-hand notes taken at the time.—[Eb. C. L. J.] 





Fraudulent Evasion of State Tax. 


MITCHELL vy. THE COMMISSIONERS OF LEAVENWORTH 


COUNTY ET AL. 
Supreme Court of the United States, October Term, 1875. 


Mitchell in order to evade the payment of a county tax, on the day before he 
made his tax return, converted his bank-deposit into United States notes (the 
latter not being taxable by state or municipal authority), and the next day re- 
turned his tax list, not listing any money on deposit, and thereafter reconverted 
his legal tenders into a deposit to his credit. On a bill to enjoin the municipal 
authorities from taxing such deposit,—held (affirming the Supreme Court of 
Kansas), that ‘‘ a court of justice, acting as a court of equity, will not lend its 
aid for the accomplishment of any such purpose,’’ and that the plaintiff’s rem- 
edy, if he has any, is in a court of law. 


In error to the Supreme Court of the state of Kansas. 

Mr, Chief Justice Waite delivered the opinion of the court. 

This case presents the following facts: Mitchell, the plaintiff, kept 
his bank account with a banking firm in Leavenworth. On the 28th 
February, 1870, he had a balance to his credit of $19,350, and subject to 
his check, in current funds. He, that day, gave his check for this bal- 
ance, payable to himself in United States notes. These notes were paid 
to him. He immediately enclosed them in a sealed package and placed 
them for safe-keeping in the vault of the bank. On the 3d March he 
withdrew his package and re-deposited the notes to his credit. This 
= done for the sole purpose of escaping taxation upon his money on 
deposit. 

?ersonal property in Kansas, which includes money on deposit, is 
listed for taxation as of March 1, in each year. Mitchell did not list any 
money on deposit. The taxing officers, in due time, on discovery of the 
facts, added $9,000 to his assessment on account of his money in bank. 
He asked the ™ authorities to strike off this added assessment. 
This was refused. A tax was thereupon in due form levied, and its col- 
lection threatened. 

He then filed his bill in equity against the defendants, who are the 
proper authorities, to restrain the collection of this tax, alleging for 
cause, in substance, that as his bank balance had been converted into 
United States notes, and was held in that form on the day his property 
was to be listed, he could not be taxed on that account. The Supreme 
Court of Kansas, on appeal, dismissed the bill, for the reason, as a 
pears by the opinion, which in this case is sent here as part of the 
record, that ‘a court of justice, sitting as a court of equity, will not 
lend its aid for the accomplishment of any such purpose.” 

We think the decision in this case was correct. United States notes 
are exempt from taxation by or under state or municipal authority, but 
a court of equity will not knowingly use its extraordinary powers to pro- 
mote any such scheme as this plaintiff has devised to escape his propor- 
tionate share of the burdens of taxation. His remedy, if he has any, is 
in a court of law. 

The decree is affirmed. 





Book Notice. 
TENNESSEE CHANCERY Reports.—Reports of Cases Argued in the Court 
of Chancery of the State of Tennessee, and decided by the Hon. W1L- 
LIAM F. Cooper, Chancellor of the Seventh Chancery District at 

Nashville. Vol. I. Saint Louis: G.I. Jones & Co. 1875. 

It is seldom that one meets with such a book as the first volume of the 
Tennessee Chancery Reports, by William F. Cooper. It is a successful 
venture in all the particulars of book-making. Beginning without a pre- 
face, it has an appropriate dedication of nine lines. The statement of 
each case is so plain and clear as to render any further explanation unneces- 
sary. And it is quite true that when a case itself is clearly stated there 
is not usually much to argue. It was in this clearness of statement that 
the late Judge Curtis also so much excelled. Some of the cases relate 
more especially to the practice under the Tennessee code, but most of 
them are of general interest, and none of them can be said to be uninter- 
esting anywhere; what is of the first importance, the reasoning is al- 
ways sound. Printing and paper and binding are of the best. No lawyer can 
fall asleep while reading the book. The case of Cannon v. Hare, affords, 
perhaps, the most satisfactory solution of the question of the rights of 
tenants for life and for years to remove fixtures and improvements from 
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the land that can be found. Judge Cooper is an author, and not a mere 
compiler. He tells one less what authors thought and said than what he 
thinks, and therein is he real. One too often takes up a law book ex- 
pecting to learn what the author has to say, and finds, to his disgust, the 
rst paragraph is a quotation from A., the second from B., and so on, if 
not to the end of the alphabet, at least to the end of the book. And the 
like is true, to a considerable extent, of the opinions of judges. Such an 
opinion is shoddy—old refuse goods, respun into yarns with a little fresh 
wool added—sometimes very little, and usually very poor wool. There 
is too much of this shoddy. What the parties to an action want to 
know when the case is decided, and what the profession wants to know 
when they read the opinion in that case, is, not what somebody else has 
said in another case, but what the judge has to say in this. There is a 
legend, that Judge Marshall once said to Judge Story: “I'll furnish the 
reasons, and you may furnish the precedents for the opinion.” Two 
things, and only two, render the remark improbable—lst, Judge Mar- 
shall’s acknowledged politeness, and 2nd, that he should deem precedents 
needful to support reason. A truth that is already plain is not made 
plainer, nor is any new force added to it, by affixing an ancient or mod- 
ern name. If we say, things which are equal to the sume thing, are equal 
to one another; or that the whole ie subtraction, or that entire ex- 
cludes division, we add nothing to its force by suffixing, Euler. Euler 
is dead only 100 years; why not write Newton or Des Cartes? But that 
would be unjust to Euclid. ‘Why not go back to him ; or forward to Pro- 
fessor Pierce? The truth is there is no sense in writing either. It is 
said itis the custom. It is a bad custom. It is inconvenient to the 
reader. And the inconvenience becomes greater as books are multiplied. 
It supplies a want of confidence in the writer; and that want results from 
an insufficient consideration of what he is saying. I hope yet to read 
opinions in which the respective writers find support for what they say, 
each in their own reason alone; when it will be deemed as unfit to 
append to a plain proposition of law a distinguished name, as authority 
for the proposition, as it would be now to suffix the name of Madam 
Guyon as authority for the truth that love is a tender affection. The 
practice implies not only a lack of knowledge in the writer, but also a want 
of intelligence in the reader. Chancellor Cooper will lead in the reform, 
—while the shoddy writers will continue, for a season, to append pet 
names of the several owners of the old clothes out of which their opin- 
ions are made. 8. J. T. 








Notes and Queries. 
GUARANTY—EF¥FECT OF DEATH OF GUARANTOR. 
Kansas Crry, Mo., Feb. 4th, 1876. 


Epirors CenTraL Law JournaL: A. signs a letter of guarantee on 
the 3rd of March, to run 30 days, as guarantor for B. On the said date 
the letter is sent to C., in whose favor it is made. On the Ist day of 
April, A. dies. On the 2nd day of April, C. without the knowledge of 
the death of A., sends notice of acceptance of guaranty to A., and at the 
same time, ships goods covered by said guaranty. Is the estate of the 
said guarantor, A., liable in default of payment by B., and demand on 
principal and notice of failure to pay to guarantor? Please answer with 
authorities in C. L. J. and oblige. 





Correspondence. 
SOMETHING ABOUT WILLS—‘“‘ UBI EADEM RATIO IBI IDEM JUS.” 
GALVESTON, TEXAs, Jan. 24, 1876. 


Epitors CentraL Law JourNAL: A short time since the Galveston 
News a paper of wide: circulation, contained the following: “ A good 
deal of ancient verbiage is now dispensed with in legal documents. 
Usually wills drawn by attorneys with most elaborate attempts to 
make oars plain and binding, leads to the greatest uncertainty and 
confusion. A Kentucky man, 4. Misdeee, who died recently, disposed 
of gh or a valued at $30,000, by a remarkably brief will. It has 
been admitted to probate, and reads thus: ‘ Abraham Bledsoe’s last will 
and testament. To my wife Elizabeth I will and bequeath all my per- 
sonal and real estate, to do as she pleases with forever.’ ” 

Having no doubt that this editorial commended itself to a large num- 
ber of intelligent readers, and that the will of the deceased Bledsoe re- 
ceived such meed of praise as it isthe custom in our impetuous age to 
bestow upon brevity and decision, I beg leave to suggest some of the 
wearisome and expensive consequences that might result from exercis- 
ing so much economy of brevity, or conciseness, as our merchants 
are sometimes ple to designate as *‘ meaning business,” supposing 
the probate laws of this state, (Texas) eminently liberal and just in their 
character, were rules necessary to apply for the enforcement of the con- 
ditions of such a will. 

To establish and give solemnity to a conveyance of large property, 
and perhaps in prejudice of the rights of heirs otherwise entitled, cer- 
tain conditions must be observed, conditions which equity and good con- 
science had something to do in framing; therefore ef course the will must 
be proved ; but it does not affirmatively appear, by the instrument, where 
the said Abraham Bledsoe resided, when or where or by whom the will 
was written, or in what condition of mind it was composed, or in what 
person the testator reposed confidence to execute his wishes; there 
appears in fact, to be no date, no executor and no witnesses. 

But oe that these doubts could all be resolved, and the hand- 
writing established by competent testimony, if there were debts, or out- 





standing claims, say life insurance, or matters in litigation, there arises 
necessity for administration upon the estate, and nothing appearing to 
negative such conclusion, the will being established, the law presumes 
such necessity. 

As laws must be made for the unjust as well as the just, and the testa- 
tor failing to relieve the court of its responsibility, the general rule must 
be applied, and it will become necessary for Mrs. A. Bledsoe to enter 
into bond in double the amount of the estate, if she would be the “ad- 
ministratrix with the will annexed.” Perhaps it might be difficult in 
these cautious times to find disinterested friends who would cheerfully, 
for a bereaved person, write their names under a sixty thousand dollar 
obligation. 

It might be necessary for her to delegate her powers to some person 
who, for satisfactory considerations, would be pleased to administer upon 
a large estate. Supposing these difficulties overcome, and administra- 
tion opened, notices to those intrusted in the administration, and exhib- 
its could not be dispensed with,and thirteen months, at the earliest, must 
elapse before the Salons survivor of Abraham Bledsoe can be placed 
in full possession of her own. Lack-a-day! How could the earnest and 
thoughtful Bledsoe have provided that his estate fall not into the dread- 
ful toils of the law! The answer is of course most simple ;—by knowing 
its provisions. ‘A testator may direct by his will that no action be had 
in the district court in the administration of his estate, except to prove 
the will and return an inventory and appraisement,”’ and “‘ he may direct 
that his executor shall not be heart to give bond.” Mr. A. Bledsoe 
perhaps, was a merchant, and pondered long upon matters of trade when 
not more than three hundred dollars were involved. He paid drafts of 
no correspondent whose signature was not scrutinized and approved, and 
delivered money into the hands of no person who was not identified as a 
person having authority to receive it. He did not advance money upon 
merchandise until advised what charges might follow the goods into his 
hands ; but Mr. Bledsoe, about to forsake the mart of life, and saying 

‘*Its projects and its business 

Are already no concern of his,’’ 
dispensing with the rules, known so well to himself, which business ne- 
cessities create, is satisfied that he may make, in a most business-like 
way, a final settlement of thirty thousand dollars worth of property by 
an instrument of four lines. Under such circumstances, Mrs. A. Bled- 
soe will probably find it necessary to pay from two hundred and fifty to 
five hundred dollars to be placed in full possession of her own. Mr. A. 
Bledsoe might have been advised how to avoid such difficulties, for, say, 
twenty-five dollars. 

I am led to reflect how much as a profession we are indebted to our 
friends of the daily press, through such ‘ puffs indirect” as the preced- 
ing. ‘ Usually,” says the editor, ‘wills drawn by attorneys with the 
most elaborate attempts to make everything plain and binding, lead to 
the greatest uncertainty and confusion.” Of the thousands of readers of 
a valuable journal, perhaps a.hundred may be pleased to follow in the 
steps of the deceased Bledsoe. One by one, Mr. Podsnap, Mr. Croesus, 
Mr. Dombey, our men of substance, depart from the Wall-streets of 
life; at $250 for each, the arithmetic is short; for the one hundred it is 

25,000 to the profession. It costs so little, too, only fifteen lines, which 
we read waiting for our coffee at breakfast. ARTHUR W. ANDREWS. 


Legal News and Notes. 
THE proposed constitutional amendment limiting the presidential of- 


fice to one term, which was introduced in the House of Representatives, 
was lost, the requisite two-thirds not voting for it. 


—WE find the following in the Washington Chronicle: ‘The lately 
removed Chief Justice of Arizona Territory, Mr. E. F. Dunne, published 
yesterday, in the New York Herald, a long letter in defense of his posi- 
tion on the public school question; but as far as can be judged from the 
mass of matter it contains, it fails to excuse or palliate in any manner 
the action on his part for which it was deemed necessary to ask him to 
retire.” 


—Tue Law iw Eaypr.—On New Year’s Day Riaz Pasha, the Minister 
of Justice, in the presence of the whole European and Arab judiciary, 
at the new Palace of Justice, declared the Mixed Tribunals open. In a 
neat French speech he said that personal acquaintance had fully confirmed 
the confidence he had always felt in the judges selected by the European 
Powers; and “I feel sure,”’ he added, with a tremor in his voice, * that 
a new era is inaugurated to-day for my country.”’ Another change in 
the old institutions of the country was made on the same day. The Ma- 
homedan lunar year died on December 31 for all civil uses; and, by a 
decree of the Khedive, the Georgian calendar is henceforth the author- 
ized guide in the ordinary dealings of life for Christian and Moslem 
alike.—[ The Law Journal. 


—Hon. Joun F. Ditton, Judge of the United State Circuit Court, 
and whose name is becoming quite prominent as a candidate for the 
Presidency, is, according to the St. Louis Dispatch, a man whose name is 
almost as familiar in the district over which he presides as General Grant 
is with the nation; not because he has been on the bench so long, al- 
though he has held the high position of United States Circuit Judge 
for some time, but because of his knowledge of legal lore, and the 
rulings which have made him almost famous. He impresses all who 
know him as a man of great endowments, of strong character, inflexible 
in the right, and of the greatest self-dependence. He is one of the 
most incorruptible, unprejudiced and honest judges now in office.— 
[ Washington Chronicle. 
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— THE Elongated Buttonwood of the Whitewash,” is the highly ex- 
tenuated appellation applied by the St. Louis Republican to the Hon. 
Dan. W. Vorhees. 


—Unitep States SENATOR CHRISTIANCY, of Michigan, on the 8th 
inst. married a clerk in the treasury department at Washington. He 
is sixty-four, and she nineteen. Immense sensation. 


—TueE bill of Mr. Ingalls to confirm pre-emption and homestead 
entries within the limits of railroad grants, passed the Senate by the 
decisive vote of 44 to 9. Mr. Oglesby made a powerful speech in sup- 
port of it. He created a sensation when he asked if corporations were 
to have vested rights because they built railroads on land to which they 
had noright. “tis within the province of the Senate,” said he, “ to look 
after the rights of the people.” 


—Ovr old friend the Forum has sent us the following letter, dated 
February 3, which fills us with sincere regret: ‘Dear Sir: The entire 
management of the Forum has hitherto devolved upon Mr. 8S. C. Laum- 
verg. This has not only affected the thoroughness of his department— 
the editorial—but has, with his other business, impaired his health. He 
may visit the South, and if so, the Review will not be resumed until he 
can direct matters. Very truly, Forum.” 


—WE find in a Down-East paper the following low slander of the fair 
fame of the Lone Star State. fe will correct the ignorant scribbler by 
remarking that the provision in question does not apply to horse-steal- 
ing: ‘‘ Under the new Texas constitution nine votes of a jury are suffi- 
cient to convict. But practically it doesn’t amount to much—a Texas 
jury always plays seven-up for the verdict, unless its a case of horse-steal- 
ing, when they hang him before taking the evidence, in order that their 
minds may remain unprejudiced.”’ 


—Justice DEWotrF on LawyeErs.—Justice De Wolf, of Chicago, who 
has filled the judicial chair for over twenty years, altough he wears a 
very solemn face loves a quiet joke now and then. A jury was being 
empanelled before him once, and a well known lawyer happened to be 
summoned upon it. The attorney for one of the a perciving him 
in the jury-box, said: “ Your Horior, I object to this man; he is a law- 
yer.” The justice looked gravely over his spectacles, and in a sepulchral 
tone, remarked: ‘‘ Your objection is not well taken, for the gentleman 
don’t know enough law to disqualify him.”—[ The Legal Adviser. 


—JupGE WALKER’s ADVICE TO A CLIENT.—A good story is told of 
Judge Walker, of the Supreme Court of this state, which well illus- 
trates the exalted sense of honor that has always marked the private and 
_ life of this distinguished judge. On one occasion, in the early 

ays of his practice, a person against whom a judgment had been pre- 
viously rendered, and who was desirous of fraudulently incumbering or 
otherwise covering up his poperty in such a way as to avoid its payment, 
called at Mr. Walker’s office, and, stating his business, asked whether 
there was any means of imag, a levy or sale of his property to sat- 
isfy the judgment. Mr. Walker, discovering the man’s real design to be 
a fraudulent proceeding to defeat a ~ demand, promptly replied that 
nothing was more easy: ‘‘ What will I have to do?” asked the client. 
“Pay the judgment,” replied Mr. Walker, “‘and no one will dare to 
touch your monty ll It is needless to add, that the disgusted client 
went elsewhere for legal assistance in accomplishing his fraudulent pur- 


poses.—[The Legal Adviser. 


—A QusTIon oF PRIvILEGE.—The usual monotony of the proceed- 
pe of the Indianapolis City Council, were somewhat interrupted the 
other day, when Mr. Geiger arose to a question of privilege and offered 
the following: Whereas, From time immemorial it has been a vexed 
and undecided question as to the exact day upon which the ground hog 
makes his appearance, and Whereas, It is fitting and highly proper, 
this Centennial year, to forever settle this question, therefore, Resolved, 
That a.committee of three be appointed, of which the Chair shall be 
chairman, and that they be directed to report at a special meeting, July 
4, 1876. Messrs. Geiger and Ransdall were added to the committee, and 
on motion of Mr. Thalman they are to be known as the ground-hog com- 
mittee. 


—Mkr. Kwnort, chairman of the House Judiciary Committee, has re- 
orted a bill regulating practice in United States Circuit and District 
urts as to time and manner of instructing juries and arguing causes, 
uiring them to conform to the practice of states in which they are 
held. Speaking from a consideration of the result which such a law 
would work in Missouri, we sincerely hope the bill may not pass. It 
would require the federal judges in this state to instruct the jury as soon 
as the testimony is all in, and then turn them over to the lawyers, to be 
played upon according to the varying skill and ingenuity of the advo- 
cates. e have already expressed the opinion that, under such a loose 
and abominable system, there is no more telling which way a jury may 
— than there is in predicting the flight of a herd of wild asses in a 
esert. 


—ANOTHER unexpected developement took place in the whiskey ring 
trials at Saint Louis on Tuesday, the first instant. The case of Con. 
Maguire, late revenue collector, being on trial, the counsel for the gov- 
ernment, with the consent of the court, entered a nolle qui as to the 
6th count of the indictment, which charged Maguire wit being a member 
of the conspiracy, and he thereupon Sheaded ¢ guilty to the remaining 
five counts. These were in substance as follows : 





“The first count charges that Bevis & Fraser, on December 1, 1874, 
were manufacturing whiskey in fraud; that defendant, as collector of 
internal revenue, knew of that fact, and failed to report it to his superior 
officer. The second count charges that on December 1, 1874, Ulrici 
removed from his distillery 5,000 gallons of spirits on which tax had not 
been paid, to a place other than the distillery warehouse ; that defend- 
ant knew of that fact, and failed to report to his superior officer. The 
third count charges that on December 1, 1874, Win. R. Jouett removed 
from his distillery to a place other than the distillery warehouse 1,000 
gallons of spirits on which tax had not been paid; that defendant knew 
of that fact, and failed to report the same to his superior officer. The 
fourth count charges that John Busby on December 1, 1874, had in his 
possession 100 internal revenue stamps which had previously been used 
on packages of spirits; that defendant knew of this fact and failed to 
report to his superior officer. The fifth count charges that on December 
1, 1874, J. W. Bingham and Gordon B. Bingham were manufacturin 
spirits in fraud at their distillery, No. 1313 Papin street, that the defend- 
ant knew of that fact, and failed to report to Mr. W. K. Patrick, U. 8S. 
district attorney. 


—Mk. Prerrepont’s Lasortnec Oar.—It seems that Mr. Attorney- 
General Pierrepont has deemed it necessary to put in his useless and un- 
called for oar at the eleventh hour of the whiskey ring trials, by sending 
to certain district attorneysa circular, of which the following purports 
to be a copy the object of which we can not understand : 


DEPARTMENT OF JUSTICE, 
WASHINGTON, Jan. 26, 1876. 

Hon. D. P. Dyer, United States District Attorney, St. Louis, Mo.: 

Sir: My attention has been called to a number of newspapers, stating 
that there would be no further prosecution against many guilty ersons 
who confessed their crimes in St. Louis, Chicago and Milwaukee. I 
cannot believe this to be true; but as the assertion has been made that 
so many guilty persons are to remain unpunished, I have forwarded a 
letter to each of these cities, to inform each district attorney of the fact. 

I know that many rumors find credence in these times of excitement, 
and trust that your sound judgment will prevent any wrong, and any- 
thing that might look like favoring or protecting men who have defrauded 
their government. It is the repeatedly expressed wish of the President 
that no guilty man should escape. I am not aware that any of the offi- 
cials charged with the execution of the laws contemplate to favor or 
protect any of the accused, and even the appearance of such favorable 
treatment should be carefully avoided. I write this as a matter of cau- 
tion, for I am determined to have these prosecutions so conducted, that, 
when they are over, the honest judgment of the honest men of the 
country—which generally never fails to hit the right—will be: That no 
one has been maliciously prosecuted, that no one has escaped through 
favoritism or partiality, and that no guilty person, who has either been 
convicted or who has confessed his guilt, was left unpunished, 

Epwarps PIERREPONT, 
Attorney-General. 


—ExecutTions.—The breathless yet painful popular interest which has 
been excited by the infliction of a well deserved death penalty on the 
murderer Wainwright will cause the profession to read with increased 
attention and interest the contribution to the discussion of the scientific 
— in such a proceeding, from the pen of Proféssor Haughton, of the 

Jniversity of Dublin. He has been moved to devote his attention to a 
subject which some may think beneath the level of his scientific reputa- 
tion, not only by the bearing of the study of fungoid force applied to the 
human body upon his well-known researches in animal mechanics, but 
from a feeling that humanity required that he should not hesitate to do 
all in his power to alleviate suffering in cases of legally inflicted death. 
This is a philanthropic purpose, falling properly within the province of 
the reverend author, nal he gives in his paper good reason for his feeling 
in the matter when he quotes the statement of Mr. Gibson, the sur- 
= of Newgate, that, under Calcraft’s regime, he has frequently seen 
the victim struggle for more than twenty minutes before becoming inan- 
imate. We need not follow Professor Haughton through the course of 
his investigations, or his reasons for his conclusions. e comes to the 
following firm deductions from his facts: 1. That the old system of taking 
the convict’s life by suffocation is inhumanly painful, unnecessarily pro- 
longed, and revolting to the spectators whose duty it is to be present. 
2. That the object of an effective execution by suspension should be the 
immediate rupture of the spinal column by the fall 3. That the use of 
a “long drop ”’ (which by habit has become known as the Irish method) 
is not only much preferable from a humanitarian point of view, but is 
the only method by which the desired object can be effectively attained. 
4. That the short fall and the position of the knot employed for so man 
years by Calcraft are barbarisms which should cease to be permitted. 5. 
That the fracture of the spinal column can best be instantaneously ef- 
fected by placing the knot under the chin and allowing a fall of at least 
ten feet. 6. That in the carrying out of a capital sentence care’should be 
exercised in the selection of a suitable rope. In the execution of Henry 
Wainwright it would seem, from the published accounts, that these prin- 
ciples were adopted by Marwood, the executioner, and with perfect suc- 
cess, and that the instantaneous rupture of the spine resulted from 
placing the knot under the culprit’s chin—a position which was uninten- 
tional in Montgomery’s case, but was purposely adopted in Wainwright’s. 
Professor Haughton deserves credit, not only for his devotion of himself 
to this siatben, bat for the courage which he has displayed in publicly 

iating himself with an unpalatable subject and a painful subject of 
inquiry.—| Medical Press and Circular. 
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